MILWAUKEE RAILROAD AND ROCK ISLAND
RAILROAD AMENDMENTS ACT

TUESDAY, DECEMBER 8, 1981

U.5. SENATE,
CoMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, D.C.

The committee met at 9:05 am. in room 6226 of the Dirksen
Senate Office Building; Hon. Nancy Landon Kassebaum presiding.

OPENING STATEMENT BY SENATOR KASSEBAUM

Senator KasseBaun. 1 think we'll go ahead and call this hearing
to order.

This hearing is born out of a state of urgency, concern, confusion,
and frustration. There will be testimony on behalf of S. 1879, legis-
lation which developed from all of that same concern and frustra-
tion. The Rock Island Railroad has been the economic lifeline of
the Midwest. For those of us who have wrestled with this problem,
some for a longer time than others, and some for a brief but in-
tense period of time, we're hopeful that positive results will stem
from this hearing.

I would just like briefly to give a bit of background before we
proceed. The Rock Island {{ailroad has been in bankruptcy proceed-
ings since 1975. Almost 2 years ago, with thousands of miles of the
Rock Island system facing the approaching expiration of the Inter-
state Commerce Commission’s directed service order, Congress
passed the Rock Island Transition Act. The primary purpose 0 this
legislation was to expedite the transfer of essential rail lines to in-
terested persons, including carriers and shippers, who would be
willing to continue rail service.

Unfortunately, the goal of swiftly transferring these lines has
been blocked time and time again. Potential purchasers have been
frustrated in their efforts to negotiate transfer agreements with
the estate. Each side believes the other is not negotiating in good
faith, and the result has been a refusal to cooperate. Court. chal-
lenges to the trustee’s actions have also been unsuccessful. No one
has benefited from this frustrating stalemate; shippers fear loss of
service, creditors are not being paid, and rail employees, not al-
ready laid off, fear for the continuation of their jobs.

The legislation I have introduced is, [ believe, essential to break
this unproductive deadlock in order to facilitate the purchase of
these lines and to guarantee continued rail service. This legislation
would vest authority in the Interstate Commerce Commission_to
determine if a financially responsible person has made a bona fide
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offer to purchase at a reasonable price. A purchaser would only
submit an application to the Commission after it has been rejected
by the trustee. The legistation establishes time frames and proce-
dures whereby the Commission must render its decision on what
constitutes a reasonable price. It has been established in the legis-
Is;tllon thgttﬁ rteason?]ble price shall not be less than net liquidation
value an at purchasers must i i
Iin'f?hforgoot Iesspl';han e be able to provide service over the
e Commission’s decision is then subject to a revi

bankruptcy court. The court shall approvejthe sale if tl::‘:u?*ihgzg
price established by the Commission is not less than the constitu-
tional minimum. I believe that public interest dictates that a bind-
ing expedited transfer process be instituted--one that will insure
that the tender of bona fide offers for purchase will result in a sale
and one that will serve the essential transporation needs of the
public while cognizant of constitutional considerations.

ceI be%hevﬁ']thl_s legi_slati?jn prlc:tects the interests of all parties con-

rned, while insuring tha ic i i i
s hanour g t the public interest is served in a most
[The bill follows:]

Calendar No. 415
O o S. 1879
[Report No. 97-299]

To amend the Milwaukee Railroad Restruciuring Act and the Rock Island
Trunsition and Employee Assistance Act 10 facilitate the purchase of lines of
bankrupt carriees (o provide for continued rail service and for other purposes.

IN THE SENATE OF THE UNITED STATES

NoveMBER 20 (legislalive day, NOVEMEER 2), 1981

Mrs. Kagsenaum (for hersel, Mr, Dose, Mr. DURENBERGER, Mr. QRABSLEY,
¥r. Bumrers, Mr. Exon, Mr. Fackwoon Mr. Pressier, Mr. BOREX, Mr,
Jepsex, Mr. DaNroRTH, Mr. ArmsTONG, and Mr. Cantow) introduced
the lollowing bilt; which was read twice and referred to the Committee on
Commerce, Seience, and Transportalion

DeceMBER 14 (legislative day, NoveEmMBER 30), 1981
Reported by Mr. PACKWOOD, with an amendment

{Strike out all after 1he enacting clause and insert the part printed in iaticl

A BILL

To amend the Milwaukee Railroad Restructuring Act and the
Rock Island Transition and Employee Assistance Act to
facilitate the purchase of lines of bankrupt carriers to pro-
vide lor continued rail service and for other purposes.
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Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That ts Aet may be eited as the “Mitwaulee Railroed and

PUYRPOSE OF THE A67F

£80: & This et io part of the continuing effert by Gon-
gress to assure serviee over the hnes of barlrupt earress ia
tratanees where rail earsiers ere willing to proviie servive
6 purchase the Hnes {or continued rail operations:

SONGREHBIONAL PINDINGS

Spe- 3 The Goengress hereby finds that # 35 in the
therity to eonsider purehase appheations and to igoue orders
wivolving temporary euthority: (3) to establish procedures to
facilitate and expedite the sele of lines of bankrupt eerriers to
tmeneintly respensible persons i thetanees where the hwe has
been pbendened by the bankrupt careier of serviee i3 not
being provided by such earrier; and the prospeetive purchaser
seeks to provide rotl service ever sueh line o hnes and (3)
vhet procedures set forth heroin will provide a praetiesble
meers for preserving reil seeviee; thus benefiting shippers;
empleyens: end the ceonomies of the States m which sueh
bankrupt ratrend or railreads operate; while at the seme tine
providing sefeguards to proteet the imterest of the estate of

3
1 ;heb&nmuﬁby;eq&#}ngp&ymeﬂ%&[are&wﬂﬂ-blewm

2 priee:

3 MILWADIRT RAHEROAD RBSPREGTLERING O

4 AMENDMPNES

5 So- 4- The Mibwaukee Retlroad Restrueturing Aet (49
6 U-S-C- 903 is amended 85 tohews

7 (1) Insert ot the end of section 3; the lollowing
8 new subparegrapht

9 47 For the purpose of seevion 1% & “haen-
10 mﬂyreepemibbwmmeﬁmapemwhaia
11 ea?&b-leeipayéﬂgmepafehaaep—éeeefeheﬁﬂe
12 propesed to be aequired and 1o eble to eever ox-
13 WWMWWM%
14 Lino for a period of not lese then bwe years—

15 (2) Lncort the folowing new subseetion 85 seetion

16 1HbX3) end renwmber seetion FHBHE) ms  seectien
17 FHbH4):

18 “A) Any finencielly respensible person seek-
19 ing to purchase (1) e Hine or lines of o bankrup
20 railrond no longer operating 69 & GOMMON eaFFer
21 of (3) & Hne or lineo of a bankrupt earrier over
22 which neo service ia being provided by sueh eer
23 Fior: may submiv an apphieation for purchase of
24 such line or lines with the Cemmission i it in-
25 tonds to provide reil oporations eves the line and




L0 - ®m o A G b =

bo [ ] o] [ ] [ %] [ — — — p— —_—

4

hes mede & bona fide offer to purehase at e price
asserted to be reasoneble which has been rejected
by the trustee- A ecopy of any application filed
pursuant to this subparegraph shel be simulte—
deys efter filing of an epplication under cubpare~
graph (A) thet o Greneially responsible porsen heo
mede & bone fide offor to purehase a line or lines
of 8 benloupt radresd; 63 deseribed in subpara-
geaph ) for & reasonable pries; and thet such
offer has been rejeeted by the trustee; the parties
shal bave sixty days to egree on the emeunt of
eompensation for salo or transfer of the considered
hne er hines: Il agreement is resched; a roguest
for approval of the sale shell be Hlod with the

C) H the periies are unable te agree on the
ermount of eomponsetion within the pered speei-
fied in subperegraph (B): eithor party mey; efter
t least sisty days but within ninety dayo: request
the Commission to determine & reasonable pur-
ehase prico for the eonsidered hine or lines: For
the purposes of this subperegraph; a reasonable
priee shell be nob loss then net liquidation walue

5
of such hne or lines oo determined by the Com-
sheH be binding upen both pariies; subjeet to
coury review a3 previded i subparegreph (B
except thet the persen whe has effered to pur
days of the Commission’s decigion:

25} The Commission shall require; to the
mextmim extent practieable; the wse of the em-
i eonneetion with o retleond lne subject to o eele
doya of deeision; transmit to the court any erder
or deeisien under this subseetion: unless the offer
19 witidrewn o3 provided m subsection (O Net
shel approve the sele so lomg es the purehese
price is not less then required 83 & ponstitutionsl
sintmum for the lne or lnes:

“45 Ne purehssor of a line sold wnder this
subseetion may transfer ov disoonbinte sepwiee om
sueh hine prer to the ond of the second yewr efter
corguramation of the purehase
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1 4G) The Commission shatk: within forty-fi 7
9 davs of the effective dato of this oty pro- 1 FINDINGS
3 seribo any regulations snd ! which may 9 SEcC. 8. The Congress hereby finds that # is n the
4 be necessery to eamy out the sions of tho 3 public inlerest—
5 subseetion—> 4 (1) to clarify the Commission’s eristing authorily
6 BOBK HHLAND FEANSIPION AND E 5 to consider purchase applications and to issue orders
1 AOP AMBNDMEBENTS 6 involving temperary authorify;
8 Spe- 5 The Roek Island Transition end Brsl b 7 (2) to establish procedures to facilitate and expe-
9 sistenee Aot (46 US55 1009 1 emended us folows: 8 dite the sale of lines of bankrupt carriers o financially
10 5 Insert ab the end of section 183e the follew- 9 responsible persons in instances where the line has
11 s mew pewtemest hhe Cesvmissiens aubheriy b 10 been abandoned by the bankrupt carrier or service 18
12 joste orders urder this seetien shell continue onti e 11 nol being provided by such carrier, and the prospective
13 plan of rcorganivation o Liguidation i { by the 12 purchaser seeks lo provide rail service over such line or
14 Commissien and the eourt2s 13 lines; and
15 That this del may be cited as the “Milwaukee Railroad and 14 (3) that procedures set forth in this Act be ulilized
16 Rock Istand Railroad Amendments Act” 15 to provide @ practicable means for preserving rail serv-
17 PURPOSE 16 ice, thus benefiting shippers. employees, and the econo-
18 SEc. 2. It is the purpose of this Act lo continue the .1? mies of the States in which any such bankrupt nail
19 effort by Congress to assure service over the lines of bankrupt 8 corrier operates, while at the some time providing sefe-
20 rail carrers in tnsfances where rail carriers are willing to 9 guards lo protect the inlerss! of the cstate of the bank-
21 provide service over such lines and financially respongible 20 rupt rail carrier by requiring peymen of a reasonable
22 persons cre willing lo purchase lhe lines for continued rail 21 purchase price.
23 operations. 22 AMENDMENTS TO THE MILWAUKEE RAILROAD
23 RESTRUCTURING ACT
24 Sgc. 4. Section 17(b) of the Milwavkee Railroad Re-

95 structuring Act (45 U.8.C. 915()) i3 amended—
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(1) by redesignating paragraph (3) as paragraph

(4); and

(2} by inserting after paragraph (2) the following

new paragroph:

“(3)(A) Any financially responsible person
seeking to purchase ¢ line or lines of a bankrup!
rail carrier no longer opereting as a common car-
rier, or @ {ine or lines of a bankrupt carrier over
which no service is being provided by such carri-
er, may submil to the Commission an application
for purchase of such line or lines if i (i) intends
o provide rail operations over the line, (it) has
made o bona fide offer to purchase at a price as-
serfed lo be reasonable, end (iii) such offer has
been rejected by (ke trustee. A copy of any appli-
cation submitted pursuant to (his subperagraph
shall be simultaneously filed with the bankrupicy
courl,

“(B) The Commission shall determine,
within 15 days after the filing of an application
under subparagraph (A) of this paragraph, wheth-
er a financially responsible person has made a
bona [ide offer to purchase a line or lines of a

bankrupt rail carrier, as described in subpara-

11

9
graph (A) of this paragraph, and whether such
offer has been rejected by the trustee.

“(() If the parties al any lime agree on the
amount of compensation for the purchase of o {tne
or lines of a bankrupl ratl carrier, a request for
approval of the sale shall be filed with the Com-
mission and with the bankrupley courl. If the
parties are unable (0 agree on the amount of com-
pensation, either parly may request, within 30
days after the determination of the Commission
under subparagraph (B) of this paragraph, that
the Commission determine o reasonable purchase
price for the line or lines. For the purposes of this
subparegraph, a reasonable price shall be not less
than net liquidation value of such line or lines, as
determined by the Commission. The Commission
shall make ils determination within 60 days of
the request by a party under this subparagraph.
The delermination of the Commission shall be
binding upon both parties, subject to court Teview
as provided in subparagreph (E) of this para-
graph, except that the person who has offered 0
purchase the line or lines may withdraw the offer

within 10 days of the Commission 's delerming-

tion.
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“CD) The Commission shall require, lo the
mazimum exlenl practicable, the use of the em-
ployees who would normelly have performed work
in connection with a railroad line or lines subject
{0 a sale under this paragraph.

“(E) The Commission shall, within 15 days
of @ defermination under subparagrapk (C) of
this paragraph, transmit (o the bankruptey court
such determination, unless the offer is withdrawn
as provided in subparagraph (C) of this pare-
graph. Notwithstanding any other provision of
law, the bankruptcy court shall approve the sale
within 60 days so long as the purchase price 18
not less than that required as a constitutional
mintmum for the line or lines.

“(F) No purchaser of a line or lines sold
under this paragraph may discontinue service on
or transfer such line or lines prior o the end of
the 4th year after consummation of the purchase.

“(G) The Commission shall, within 45 days
after the date of enactment of the Milwaukee
Railroad and Rock Island Railroad Amendments
Act, prescribe any regulations and procedures
whick may be necessary lo carry owt the provi-

stons of this paragraph.
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“¢H) For the purposes of this paragraph, a
‘financially responsible person’ Means a person, &
State, or a political subdivision thereof (or combi-
nation thereof) who is capable of paying the price
of @ line or lines proposed to be purchased and of
covering expenses associated with providing serv-
ice over the line or lines for a period of not less
" than 4 years after the commencement of such

service.

“(1) The provisions of thus paragraph shall
apply only lo the Rock Island Railroad, as de-
fined in section 103(5} of the Rock Island Tran-
sition and Employee Assistance Act (45 U. S.C.
1003(5)).".

ROCK ISLAND TRANSITION AND EMPLOYEE ASSISTANCE
ACT AMENDMENTS

SEc. 5. Section 122(a) of the Rock Island Transition
and Employec Assistance Act 45 U.S.C. 1017(=)) 3
amended by inserting ot the end thereof the following: "The
Commission shall have authority lo authorize continued rail
service under this section over the lines of the Rock Islund
Railroad, until the disposition of the properties of the estate

of the Rock Island Railroad.”

O—wz——1
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i CONTRACT RATES

2 Sec. 6. Section 10713k )(1) of title 49, United States

3 Code, is amended by striking “and paper)” gnd ingerling in

& lieu thereof . but not including weod puip, wood chips, pulp-
5 wood, or paper)"

6 SEPARABILITY

7 Sec. 7. If any provision of this Act or the application
8 thereof to any person or circumsiance is held tnvelid, the
9 remainder of this Act and the application of such provision to

10 other persons or circumstances shall not be affected thereby. "
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Senator Kassepaum. It’s a great pleasure to welcome this morn-
ing one of our favorite congressmen, Congressman Pat Roberts
from the big First District of Kansas.

STATEMENT OF HON. PAT ROBERTS, U.S. REPRESENTATIVE
FROM KANSAS

Mr. Roserts. [ want to start by saying that [ appreciate this op-
portunity to address you and to make this statement for the record
to the committee, 1 think the record should reflect the leadership
that you have shown in introducing this legislation and the leader-
ship that you have shown all throughout this whole important sub-
ject. And I want to say to you, as my Senator and as a constituent
of yours and speaking in behalf of all of the folks in the first dis-
trict to say how much we really appreciate your leadership and
your real initiative in introducing this legislation. I will introduce
this same bill as of toeday in the House of Representatives, along
with nurnerous cosponsors, and I would like with your permission,
Madam Chairman, to simply paraphrase from my statement and
ask that you include the full statement in the record, if that is OK.

Senator KassesauM. It will be done.

Mr. RoBerTs. | would like to first stress that adequate transpor-
tation in our rural areas is very crucial to the economic stability,
not only of Kansas and the high plains, but of our entire country.
I'm going to be a little parochial here and talk about the big first
district, my 57 counties, in that we produce normally in every crop
year more wheat than any State in the Nation. We didn’t this last
year, because we had a freeze, but I'm sure we’ll get back to No. 1
very quickly.

The movement of this wheat at harvest time and throughout the
year to export markets is vital to the economy of the entire Nation.
Railroads do continue to be one of the most efficient, if not the
most efficient, methods of shipping this kind of a commodity. In
the United States we export nearly two-thirds of our wheat crop.
The percentage of the Kansas wheat crop sold in the export market
exceeds our national average. Much of our wheat crop moves into
international channels via the Gulf of Mexico. In 1977, 55 percent
of the wheat shipped from the terminal elevators and 30 percent of
wheat from country elevators in Kansas went to the gulf.

To date, the most cost efficient method of moving wheat to the
gulf is by rail on the Rock Island line now being operated by the
Oklahoma, Kansas & Texas Railroad. A recent study by several
professors of Kansas State University shows that the rate for rail
shipment. is 31 percent lower than the truck rate to the gulf and 16
percent lower than the truck/barge rate also to the gulf. For exam-
ple, in October of this year, the combined freight rate from Oakley,
Kans., which is my district, to Fort Worth, Tex., was approximately
76.2 cents per bushel on the QKT Railroad.

If our producers did not have this rail service, the cost of ship-
ping their grain would have increased to 100.8 cents per bushel, as-
suming they could get this kind of transportation. That's an addi-
tional 246 cents per bushel that comes right out of the farmer's

pocket.
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And I might add, Madam Chai
' I . ) ! airman, as ou a
;ttx_'.s'die.r:; rgrigisth_e r?ldst of a price and cash ﬂ};w anlc‘iec::dri);—n:v%ﬂ-l
@ : in farm country. This kind of ad 1
g};ﬁlltghiedﬁfer}?ncg, I think, in many cases, to hasteie?)ailolflt'u‘;t?cl;ég
d shorta t?h asten the demise of many family farm operations
e e atl):iandonment of the Rock Island line would be a
o thro?:rg!{)coutoz:vu::o fat(mer(s;. elevator operators and the main
eet: L entire Grain Belt. The additi
shipping the grain through tation o a oSt of
siri'lpl_)lrlca}?_not rain ¢ gh alternate transportation is a price we
will skip on in my statement to make seve i
i t _ ral ot
Goﬁgfnm rf:gard to this legislation, in recent yeahr?.sr ?}?:enth'éder !
et riner:h‘argld the courts have virtually abandoned the ra?l
syste tor}ge %ghisacti:?&t'rhose arf Eretty harsh words, and I intend
_ . direction was taken on the mista ' i
;}r:?;ﬁ is n(f public interest in maintaining rai]roadkigrgﬁztéonto oot
small rL:)ra ﬁommun_ltles. The Staggers Rail Act of 1980 was asseoug
estgtoﬁus?ifty (:hgremls;e that tfl}e;e was not a sufficient publicpinber
regulation of the railroads by th .
ment, In some areas, such as rat i Toink 1omeral Govern:
_ °as, _ esetting, I think this i
ltjr;lubai.icb_uttem providing service to rural areas, therési;ssﬂ??it::?gl{
publi alrr:]d tr{:}est,to warrant the involvement of the Federal Goverrrl
ent and eatt' s why we are pursuing this legislation, in my view-
o been t}?; 1rr§ated by the Interstate Commerce Commission that
the 1 eob I'? ock Island Rail lines will add between 20 and 30
cent ﬁert' ust}?_l to the cost of shipping grain to the gulf. If we u
i % {es}; his translates into a §50 million increase for farm bt
to ) ﬁrufe t I?’r grain in the gulf export channel. These are alaren!:ls-'
g f gtake&intos :Cu;%r:mr?ore ale:l}r]mmsg when we consider that they
) any other State except Ka
Jgﬂict: ‘:i%;etselr}tyghe g:icome llloss from only ong comﬁgg’it?’m’jﬂg:ﬁ{s
_ - 1" you add up all the re i .
cegliath]at tthhls is in our national irft::ésrt think you can clearly per-
rly, the public interest of our citiz i
_ ens in th i
Ejdaemi)su ;(l;l}?gsgre i:ftiatz[:i t_ge dz?apl.:lte_between the trustgeng]nddwgstoii
) Is needed, in my view, in thi i
tfgtgl;tgf:ssde:r;l;;al(tismoe}ytg;lieh l?,ea disinterested third pszzarctirsethaenclicgl
r L] L}
th%}?_urlchasers ool the tr stee on the one hand and the needs of
is legislation we're discussin i
] 1 _ disct g today would provid
gtist?et?c%—t};;‘sf};Iggh;if}i%ggstlﬁt]?géimpll{j clakriﬁes Fhe dlufi;:%f";?:(t:?oerl{
Srshis or ahe réilroads & fh could take in the transfer of own-
chastrs of e Tlroads. | € case of Rock Island, bona fide pur-
: quipment and i
thelz;lgtanf:ltemptshto negotiate with the f:::i(ese have been frustrated in
e emphasize, the real losers in this b ills i
, attle of
Eﬁtﬁfﬁ arh;haerepggt];:;ssrs, bubtt}‘iy are the farmergla]\ifdlstlr:gtcg:]e
g unserved. The abandonment is li il
;-:}):i;%iEgmﬁ{&uzoﬁgt:]\éeec[s_hlppers to turn to alterngiethrfe:iﬁnoiiswg}
mcl)vfhghiirhgqrain me ne g:l[l}g as many as 11 semitrucks each day to
ink, Madam Chairman, in short i
] nan, , the o
Island line by another railroad is of extreme Fr?-lr;)tals:ngg t’}"}?isRﬁecgk
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wlation is vital to resolve the current impasse, I believe, between
the trustees of the Rock Island and the OKT.

And I thank you, Madam Chairman, for this opportunity to pre-
sent my statement. We have several subcommittee hearings going
on right now, Madam Chairman. As you know, we're in a farm bill
conference, so with that, I ask permission to take leave. And I

thank you. _ _
Senator Kassesaum. Thank you very much. [ appreciate your in-

troducing this legislation on the House side. This has the support,
as you say, of a number of cosponsors on your side and on this side,
and certainly from all of the Kansas delegation. Thank you for

taking the time to come over to present your testimony.
Senator Dole, who has been working hard on the farm bill has
just come in. I read in the paper this morning that the farm bill is

still in negotiation.
Mr. RoBERTS. Speaking on the House side, I think I will defer to

my senior Senator, He's had the chips; we haven't.
[The statement follows:]

SraTEMENT OF HoN. PAT RoBERTS, U.S. REPRESENTATIVE Frost Kansas

Mr. Chairman: Let me begin by expressing my appreciation for the opportunity to
address you and your distinguished colleagues this morning on one of the most
pressing issues facing the rural communities of our nation's breadbasket.

Adequate transportation in our rural areas is crucial to the economic stability of
our country. For example, the Big First District of Kansas produces more wheat in
normal crop years than any other state in the nation. The movement of this wheat
in my 57 counties al harvest time and throughout the year to export markets is
vital to the economy of the entire nation. Railroads continue to be one of the most
efficient methods of shipping bulk commodities.

fn the United States, we export nearly two-thirds of our wheat crop. The percent-
age of the Kansas wheat crop zold in the export market exceeds our national aver-
ape. Much of our wheat ¢rop moves into international channels via the Gulf of

exico. In 1977, 55 percent of the wheat shipped from terminal elevators and 30
percent of wheat from country elevators in Kansas went to the Guif.

To date, the most cost-efficient method of moving wheat to the Gulf is by rail on
the Rock Island line now being operated by the Oklahoma-Kansas-Texas Railroad. A
recent study by Professor Mike ﬁgbcock of Kansas State University shows that the
rate for rail shipment is 31 percent lower than the truck rate to the Gulf and 16
percent lower than the truck-barge rate to the Gulf. For example, in October of this
year, the combined freight rate from Oakley, Kansas to Fort Worth, Texas, was ap-
proximately 76.2 cenls per bushel on the OKT Railroad.

If our producers did not have this rail service, the cost of shipping their grain
would have increased to 100.8 cents per bushel, assuming that they could get alter-
native transportation. That additional 24.6 cents per bushel comes out of the
farmer’s pockets.

In short. the abandonment of the Rock Island would be a severe economic blow to
the farmers, elevator operators and the main streets throughout the Midwestern
grainbelt. The additional cost of shipping the grain through alternate transportation
is a price we cannot afford.

The OKT has been operating the former Rock island line since the railroad went
into receivership in June, 1980, The volume of traffic on this line is substantial.
More than 1.308 cars of grain were shipped out of Salina, Kansas, in one T0-day
period recently. Even with this substantial volume of traffic, the OKT has lost $4.5
million in its 16 months of operation. Part of this loss can be attributed to startup
costs that occurred in the first six months of operation. However, one of the largest
cost factors has been the excessive track rentall paid to the trustee of the bankrupt
Rock Island Railread.

In an effort to reduce the operating costs or losses, and conlinue to provide service
to these shippers, the OKT has offered to purchase this portion of the Rock Island
track for $45 million. However, the trustee has rejected this offer. claiming that the
line is worth $82 million. While [ appreciate the trustee's need and legal responsibil-
ity 10 get “top dollar’ for the assets he has been given the responsibility to dispose
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ol, I am extremely concerned about the shippers on the Rock Island Line who will
be damnged if no acceptable solution to the problem s found. [ believe that there is
n substantinl public interest that is being overlooked in the struggie for doilars.

In recent years, the Federal government and the covrts have virtually abandoned
the rail system in this nation. This direction was taken on the mistaken notion Lhat
there 18 no "public interest” in maintaining railroad service 10 raral communities.
The Staggers Rail Act of 1980 was passed largely on the premise that there was not
u sufficient public interest to justify the regulation of the railroads by the Federal
government. In some areas such as rate setting, this certainly may be true. But, in
providing service to rural aress, there is sufficient “public interest” to warrant the
involvement of the Federal government. This is why we're pursuing this legisigtion.

The possible abandonment of the Rock 1sland Railroad lines has grave implica-
tions for our rural areas. In 1977, 291.4 million bushels of grain were shipc[)ed from
Kansas country elevators. Eighty-seven million bushels of this were shipped directly
1o the Gulf of Mexico. The balance was shipped to terminal elevators (204 million
bushels.}) OF the 204 miliion bushels, 55 percent was also shipped to the Galf. Or,
another waﬁ. 199.2 million bushels were shipped to the Gulf or approximately 58
percent of the Kansas wheat crop.

It has been estimated by the Inlerstate Commerce Commission that the loss of the
Rock Island rail lines will add between 20 and 30 cents per bushel to the cost of
shipping grain to the Gulf. If we use 1977 figures. this teanslates into a 250 million
increase for farmers to market their grain in the Gulf export channel.

These are alarming fligures, It's even more alarming when we consider that they
do not take into account any other state besides Kansas and they also represent the
income loss for only one commodity: wheat. Clearly, the public interest of our eiti-
zens in the Midwest demands that we settle the dispute between the trustee and a
bona fide purchaser.

What is needed in this case and luture cases that may arige is a disinterested
third party, the ICC, to buffer demands of the trustee on one hand snd needs of
prospective purchasers on the other.

The legislation we're discussing today would provide the mechanism to do this.
This legislation simply ¢larifies the duties and parameters of action the ICC can
take in the transfer of ownership of railroads.

In the case of the Rock Island, bona fide purchasers of the line’s equipment and
tracks have been frustrated in their attempts 1o negotiate with the trustee. The real
tosers in this battle of wills is not the trustee or the purchasers, but are the farmers
and consumers who are going unserved,

The abandenment of this line will force numerous captive shippers to turn to al-
ternate methods of shipping, with some needing os many as eleven semi-trucks each
day to move theirgrain to the Gulf. In short. the operation of the Rock Island lime
by another railroad is of extreme importance. This legislation is vita) to resclve the
current impasse between the trustee of the Rock lsland and the OKT.

Senator KasseBaum. Thank you very much.
Bob? -
We very much appreciate your taking time to testify because I

realize that the farm bill is of upmost concern at this particular
moment.

STATEMENT OF HON. BOB DOLE, U.S. SENATOR FROM KANSAS

Senator DoLe. The farm bill has been in conference longer than
we've had trouble with the Rock, I think, but not quite. T would
Just say—since somebody raised the question, we are going to be in
conference today on the farm bill. Whether or not we have a farm
bill depends on the House Members at this point. They don't want
a farm bill, there won’t be a farm bill.

Well, let me just say I appreciate very much, and I know you
have a number of outstanding witnesses and you've probably been
waiting. I'll take just a minute or two. I will ask that my statement
be made a part of the record.

I am pleased to have heard part of Congressman Pat Roberts’
statement. I am very pleased to join with you, Senator Kassebaum,
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i fforts and I think the speedy hearings on the bill that's
;gej;lo?;tfod%ced by yourself, myself, and othe,r Members of our c:lelt:
egation and other Members indicates that we're serious about wl ?-:
we hope to do. And [ would hope that this hearing will move quick-
ly. as I know it will; that we can report legislation and act as
qu'ickl as possible. I'm not certain we can do it before this session
ends this year, but there is always that chance. et -
Without going through the history of the problem, let me f‘l? _
cate that like others that I have examined the cons_,equ_encesloth_ull"(
ther abandonment of rail service, and that ex:amm_aulonl—- t!,nto
anybody could take a look at what bappens. [t is a‘wte}x.' e g:fxner? 0
our economic well-being, as Pat Roberts suggests, in t atAl c.laIec
primarily consumers, producers, and small cpmmu_mtu_aﬁ. fn sbglji
that maybe it's time that we're still grappling with t clz ;rm bi
because they're talking again about agriculture, rurak merlcad.
But it comes as no surprise to most everyone here that ] ansgs a.ni
other Midwestern States produce a large volume of grafm an agr(i
culture commodities. They are produced by real, live aI‘TT;]E‘IiS anL_
farm families and real people. They work endless hours to elp .]‘:‘;_Ei.,e
isfy the appetites of those who like to eat. And these rea ,th!
people have naturally located themselves over the years lfn _ os?
areas where there are viable means of transporting the fruits o
thtle:tl}?goeirolution of our systems of transportation, rail serwé:e haﬁ
been made increasingly available until relatively recently an dSltf]
dependence on that form of transportation by the farmer an de
smalltown merchant located on or near those lines has mcjrc’ea.seci
Of course, the Government has, over the course of time, recog],mu?
and fostered the great role that rail service has grown to play in
transportation. \ ;
Oulilgfws,ttlenghﬁgk thagothe consequences, if in fact we continue dete-
rioration in rail service and more abandonment, the con.sequence(s]
are probably fairly obvious as far as farmers, busmesemfen. anf
others along the line. They’re going to have to ﬁndlot-her orms ;J
moving their products, more expensive forms. They're not cnur}?){
satisfactory, primarily because of high transportation rat(gse tb:lx
would result from trucking or any other mode they might be able
to find. And that's about the only other mode we can find in some
4 d areas. _
Oflthkenlc)dvildziﬁzt%iaaﬁout farmers and agriculture markets, ha\_rn}g
served on the Ag Committee staff for about 21 years. It is c?rtalnlg
clear to me that the effects of increased transportation costs restf t-
ing from abandonment of rail service would be devast,atl'llng. t's
always most devastating to the farmer. I have some oflt e sls:me
figures that Pat Roberts has furnished for the record, so I won l_gg
into that. But I just believe that what we are trying to accc})lmp ish
with the legislation is to establish procedure, fa(:lhtat.e the pur-
chase of lines by wil]inlg) and abc}edcamers and shippers so that con-
i i vice can be provided.
t”iu;ilxers?sllii?sr—l could raﬁl out against the trustee, and 1 ggziss
sometimes he’s been more than arbitrary. But I believe this legisla-
tion is necessary because of the trustee and because hf \;as_c?pé
pointed by a judge, his former law partner, has unilateraily decide :
that he has a license to disregard the substantial public interes



20

that is involved. He has created a situation wh i i
hat is ved. ere th -
i-_;-ntwc for him to sell the assets of the estate and hasegialtsec?c;alig
icly that he is w1]hqg to tear up significant segments of railroad
m}[fik. mhord}i:r to sell it on the open steel market
s he threatens to do despite the fact that th i
€ 1t ere are sh
and carriers that are ready, willing, and able to provide contlil:::[:l’:eerg
;all service. The_ trustee will undoubtedly claim the Government
as no business in all of this. He'll say it's a matter of two parties
attel'mp'tmg to negotiate a private contract with each other. In gen-
eral principle, I most cases, I would certainly agree with that con-
cept. But this is not an ordinary situation and this Senator the
prebmdmg Senator and others will not sit idly by while the trf:stee
;2 Cﬁggr&uptcy. a_r.itmg in disregard for the public interest threatens
1own rall gperations and destroy the fraei i
up,IQ}rll which farmers must rely. Y the Tragile grain markets
e public has not defautted. It is the Rock I i
_ : . sland which h -
faulted. The public remains located along these lines waitingati db?e
seg}e?._ Itts w1llmgt t(ﬁ pay a fair price for such service
_ Just suggest that we must be very careful to av.oid ac i
og ‘ onstitu-
tionally prohibited taking of the trustee’s property without tjllﬁ:t
compensation. Tl_1e Jjudge has‘stated the interests of the estate
?]aénrgcc:t be st;}lfordmated t}(]) the interests of the public; that there is
nceivable reason that these i ' i
beisng ncelvable | $e Interests cannot be viewed as
0, in summary, [ would only conclude, no doubt i i
h A R ) _ . " abOU.t, lt, =
uec,i rail service is in the public interest. Continued rail :grr"x}ilge
w'iar]e speaking about today is not only in the public interest, it’s a
:&r\ri‘?ee(i:ﬁss&ty. If, 1& fgct, }-.:fe expect the farmers of small to\:vns to
n nansas, Nebraska, and other rural are ! 1
have to insist that we provide s 1 10 e e
t the rov ome way for them to move thej
fooc:?s. As ] view it, the bill introduced is'a permissible ametldml:eer:z
o ri e previous legislative scheme, and | would hope, as I've said
ea;éeal;hthlatthwelfir}: m(;]ve_ very quickly on the legislation
ain, an € cnairman of the i .
foghls mte}:;est, his assistance. commities and Senstag
enator KasseBaum. Thank you ver i
_ _ y much, Bob, for yo -
iast and assistance. As the senior Senator from Kansasyy]-(;:z Tlgf:;e
T?I?Lt,grea}\:: support to these endeavors to find the best solution
wi]?' s why I am particularly appreciative of the different parties;
ot r;gsgtr;gﬁo;oap%rtlclpate and co?lu-,;_ together today. Hopefully, out
nd urgency, we will find t i i ’
Senator DoLe. Thank you, e right solution.,
(The statement follows:]

Sratement or Hon. Boe Dok, U.S. Senator From Kansas

Senalor Kassebaum may [ zay to
. aurn, you and the members of the i }
;s(;::eéalgasu:rg to beoléere_loda_ay to testifly in support of S. 1879, a biﬁoz?iqﬂi'tl:;wleci)l;i:)::
50 roc?od' iLs introduction in the Sgnat_e on November 20. [ applaud the committ
evef- thLie ing l(?b(l.‘ODSIdefullon of this bill in a timely fashion. This Senator wilj 33
beenyl‘acgci‘ \39(5'?]_ e to bring about a speedy resolution of the problems that we have
en fcec n: ] orht:oo many years now in the Rock [sland controversy.
ey e i(rJ1 1:5- in R‘IIS room knows, the Rock Island Railroad commenced bankrupi-
Liyme ¢ gs tn March of 1975, shortiy Aafter President Ford took office Since tht
mam'uf: gress on the Rock Isiand situation haos been marked by legal and liti al
ering, sproadic confusion and for me. constant frustration. My frugtnr:lntli?n
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over the inabilily of responsible parties 1o close this chapler in our history of rail
service has reached new heights in recent weeks.

It has become ¢lear to me that the passage of time has distorted focus away (rom
some very fundamental questions. This Senator suggests te the members of this
commitiee as well as the Elayers in this protracied game—and it has become one
big game~—that we are lalking about the simple question of whether there will be
continued rail service Lhroughout the agriculturally productive heartland of Amer-
ica.
Let me tell you that 1 have examined the consequences of Turther abandonments
of rail service. That examination has led me to believe very strongly that further
rail service is a vilal element of our economic well-being.

It will come as no surprise to most of you that Kansas and other Midwestern
States produce a large volume of grain and other agriculiural commodities. These
commodities are produced by real live farmers who 10il endiess hours in order (o
satiate the appetities of those of us al home and abroad. These real live people have
naturally located lhemselves over the years in those areas where there are viable
means ol transporling the (ruits of their labor 10 the relevant markets. In the evolu-
tion of our systerms of transportation, rail service has been made increasingly availa-
ble until relatively recently and. as such, dependence on that form of transportation
by the farmer and the small town merchant who localed on or near those lines has
increased. The Government has, over the course of time, recognized and lostered the
great role that rail service has grown te play in our system of Lransportation.

Now. lel's review for a moment the unaveidable consequences of the abandon-
ment of rail service along routes where farmers, businessmen and markets of alt
type have come to rely on that service. Producers that have previously moved their
products by rail are forced to rely on trucking as an alternative. Unfortunatley that
isn't an entirely satisfactory solution [or several reasons, most notably due 10 the
higher transportation rales that inevitably resull with the use of trucking.

I think I can say that | know something about farmers and agricultural markets
alter having served for 21 years on either a House or Senate agricultural commit-
tee. It is certainly clear to me that the effects of increased transportation costs re-
sulting from abandonment of rail service would be devastating.

The Department of Agriculture has furnished figures which indicate that there
are some 30 elevators and 46 million bushels of grain being held captive to the fate
of the Rock Island. Figures indicate that the loss of rail service will immediately
result in increased transportation costs of 25 percent to 35 percent. Shippers in the
Salina, Kansas area have indicated that their price of shipping wheat or milo to the
gull on the OKT Railroad was 64.8 cents per bushel from Sylvan Grove, Kansas, and
76.2 cents per bushel from QOakley, Kansas. With the OKT not operating at Salina
the rate is 82.8 cents per bushel from Sylvan Grove and 100.8 cents per bushel from
Oakley. This is an increase of 18 cents per bushel from Sylvan Grove—a 25 percent
increase—and of 24.6 cents per bushel from Qakley—a 31 percent increase.

These increases are immediately borne by the producer, as we're talking about
unsold grain. The increases will be ultimatley passed on te the consumer, if that is
possible. | suggest, however, that the market may not be able to bear price increases
of such magnitude. Because of that, it is not an exaggeration to say that by allowing
further abandonment of railroads in the Midwesl, we are only making it more diffi-
cult, if not impossible, for the farmer to earn his livelihood.

Increased costs are not the only eflect of rail abandonments. Some commedities,
due to unique physical characteristics or because of marketing characteristics, will
not be able to ge moved at all. Furthermore, movement of those commodities capa-
ble of being moved by truck will result in further deterioration of our Nation's high-
ways and more ineflicient use of our limited supply of fuels. Secondary reverbera-
tions will be felt throughout the economy.

Having established that the public at large would be better served by having con-
tinued rail service, let’s examine the costs involved in making that service possible.
It's important to note that we are not asking the Government to step in and run the
railroad whatever the cost may be. We're not for that matter asking that money be
appropriated to bridge whatever gap may still exist as a result of failed negotia-
tions,

All we are trying to accomplish with 5. 1879 iz to establish a procedure 1o facili-
tate the purchasze of lines by willing and able carriers or shippers so that continued
rail service can be provided. This legizlation is necessary because the trustee in
bankruplcy, appointed by the judge—his former law partner—has unilaterally de-
cided ;I‘:ut he has license to éisregard the substantial public interest that is in-
volved. He has created a situation where there is no incentive for him to sell the
asseta of the estale and has stated publicly his willingness to tear up significant seg-
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ments of rmlrond track in order 10 sel) it on the o i

tr, pen steel market. And this
threatens to do despite the fact that there are shippers and carriers that are remihe
willing nnd able to provide continued rail service. y

The trustee will undoubtedly claim that the Government has no business in all of
this. He'll say that it's a matter of two parties attempting lo negotiate a private
C?mlrdam with each other. In general principle and in most instances this Senator
:I:aélth_-.:hscgehfarteqllly endqrsgzdlthzta)t concept. But this is not an erdinary situation

i nater will not sit idly by while the trustee in bankruptey. acting i :
! 1 ic . . actin -
lous disregard for the public interest. threatens to close down r};ilyop(-ratti%:'r:;1 gﬁ:ﬂ
destroy the fragile grain markets upon which farmers must rely. '
pu'll;Fe public hz)a.s no:-] dfrau“id: it is the Rock Island which has defaulted. The
ic remains Jocated along these lines, waiti il a fai
e mains Jocote e ines, waittng to be served, willing to pay a rlair
This Senator recognizes that we must be v i
s r , rery carclul 16 avoid o constitutio
prohldbllﬁd taking of the trustee’s property without just compensation. The judlgem;::]g
stahr:q th the interest of the estate can not be subordinated 1o the interest of the
g:inlgm.in lt.lzl! tdhere:{i nlo concen;able reason that these interests can't be viewed as
ndem. As long as the properly is sold for amounts equ
Z a8 al to r
:::ear;rtehzc:;c’;gun:sh for twhu:'h ltrwcixlzld be sole as scrap, it seems toqthis Seg'rllg:e!.al:ea:
> % the interests of all parties. 5. 1879 guarantees that \ .
cenlva_l'lclvrllhe p_ropel"l)‘h‘lhe constitutionally required minimum at dheitatee re-
il leave it ta others who have been directly involved in th
HL | . ; ! : e purchase o
negotlf)l:PTs te give specific evidence of the magility to negotiatepcontracts ‘\;.r:tel':'gz?tl
ijome involvement on the part of the ICC. Jim Smith, president of the OKT Rail
sers Association, and Huck Boyd, chairman of the Mid-States Port Authority. are
bo[lh abie 10 Leslllfy abﬁ;n their unsuccessful negotiations. i
n summary, 1 would simply tike to say this: Continued raijl ice i i
nm ¢ . 3 : service is clearl
:Eﬁnpslszt:gctlﬂiteggﬁtt‘i:uhés Senator évlllls‘s?%pport apny constitutionally permissiblf‘a;c{it:g
$ ) service. S. 15 & perfectly permissible a d '
previous legislative scheme. It simply provides that, in g omne
] . the event th
z«.;ntc}ltiﬂ;%rist;d' purchasers ai;e not adle to successfully negotiate a pric:ltt}'ltzaelE)]r('l,‘lsctae:'ne

abl rice upon application of the interested purchaser. Whil i

;I;gyb;‘lr:oc;;eg;es_ apr;%tl:ei;lla)_rjr ofl_n_eview, that level is occupied by thslz ?0'8 ?ﬁeﬁ?ﬁ
/ uip o decide a [air price than any other bedy th i i
Having strengthened the previous legislati iy e kined
reng ¢ ative scheme b o
solve t%ne incvitable impasse. this bill deserves swiflt passggeprin:tlldllg\.% e

Senator Kassesausm. Thank you. Good 1 i
Senator ExoN. Mr. Dole, thaik you for :cfri(mi%ré g
Senator Kassesaum. Mr. Exon? ;
g‘gn?ttir Exon. Thelmk you, Madam Chairman.
Iret, 1 am very pleased to be a cosponsor i i
has been introduced by the junior Sepnator g"c‘):nheKl:E;Salsa tllo?hiihna}:
the senior Senator for his excellent testimony. I do hopé Madam
Chairman, that in light of the Rock Island difficulties and the firm
and aneal,lsuc position being taken, and the lack of cooperation
the bill we're holding hearings on here today would be helpful to
those smaller communities and farmers being affected g
I do hope the chairman will recognize that I take somewhat in-
terest in the fact that not only have we had great difficulty with
the Rock Island road, but I see their map has completely blanked
Oué thetDeﬁaocratlc side of this committee. ¥ i
enator Kassesaum. That was not intentional, I assu
Senator Exon. U'm deligh : RS atTe
those unusual coincidencesg fed o see that thaCiiiiIone of
gena%or }E{ASSEB;UM. It should be marked in red.
enator ExoN. Yes, it's i i it’
wrlong tor Exon. Yes, | marked in the right color but it's on the
_ [ just would hope that this legislation would 3
in chgrge of this very difficult situation. I recogrﬂ?ziy?}?u?hi?cil:mt'?cﬁ
one-sided because I've been through many years of railroad difficul-
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ties throughout our part of the country. The Rock Island happens
to serve a rather small part of Nebraska on that map, but it's a
very vital part of our State. And it happens to go through some
communities that would be very vitally interrupted, unless it con-
tinued.

1 think all of us who believe in the free enterprise system recog-
nize that the railroads overall have to make money if they're going
to stay in business, and we are not required here to subsidize these
roads as we have in the case of Conrail, and other circumstances
throughout the United States. Nevertheless, [ am convinced there's
been less than total cooperation and understanding by all parties
involved herein, and all that we're seeking here in this bill is some
sign of fairness, an indication of willingness to try and cooperate
with the local shippers so that the road can be maintained, rather
than unilateral action that cuts it off.

I thank you, Madam Chairman.

Senator KassesauM. Thank you, Senator Exon. We appreciate
your being here.

1 would like to call the first witness, Robert Blanchette, Adminis-
trator of the Federal Railroad Administration. Mr. Blanchette?

STATEMENT OF HON. ROBERT BRLANCHETTE. ADMINISTRATOR,
FEDERAL RAILROAD ADMINISTRATION

Mr. Brancuerre. Good morning, Madam Chairman, Senator
Exon. | think, perhaps, I should make reference to the bipartisan
map that you earlier called into play. A smaller copy of that map
is appended to our testimony.

Basically, what we attempted to do in aid of the committee’s de-
liberations is show geographically the scope of the problem, just so
that we know what it is. The lines that are color coded in green are
the lines that have been sold, or for which there is a contract of
sale held by the trustee, and that are being operated today. The
lines that are in red are lines that are being operated and acquisi-
tion for which there are negotiations pending between the trustee
and various parties. The lines that are in black are lines that are
not being presently operated, but for which there are negotiations
looking to the ultimate purchase or long-term lease of that line.
The lines, alas, that are white, are lines that are not presently
being operated and for which we, the Department of Transporta-
tion, know of no negotiations pending that are looking to acquisi-
tion. However, the trustee would be in a better position to know
whether or not there are negotiations pending of which we are not
aware.

Madam Chairman and members of the committee, I would be
grateful if my formal statement could be entered in the record of
these proceedings. [ will attempt to summarize my statement.

Senator Kassesaum. Thank you.

Mr. BLANCHETTE. | am certainly pleased to be here and have
been pleased over these last few months to be working with you,
Madam Chairman, to meet some of these difficult, agricultural/
rail-related problems. I had the pleasure yesterday of testifying
before Senator Abdnor of the Subcommittee on Agriculture and
Trade, of the Joint Economic Committee, on the transportation
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needs of agriculture, Of course, the statistics and the figures are
devastating, in terms of the importance to agriculture of adequate
solid rail transportation and reliable rail transportation.

Basically, the bill which you and others have introduced answers
a question that has been posed under the old section 77 of the
Bankruptcy Act. That question is: When a railroad no longer has a
certificate of public convenience and necessity, is it under an order
to tiquidate? What is the role between the competing interests of
the public in adequate and reliable rail service, and the creditors of
the estate in compensation for the use of their property?

I know full well from my experience on the Penn Central, as a
trustee, that the balancing role during the pendency of an ongoing
reorganization is a very difficult ene. However, those interests are
g!wte:ags accommodated, sometimes painfully, but they are accommeo-

ated.

This legislation answers the question of what happens on the
other side of the rearganization, namely, in the liquidation context.
It clarifies that which [ think is the law today, which is that the
public interest and the private interest must continue to be accom-
modated. One cannot be subservient to the other.

This bill clarifies that which I think is presently in the intent of
section 77. It says that when a line can be continued in operation,
it should be. However, that does not mean that the trustee, the
creditors, or the owners of the estate must be handmaidens to that
public interest, but rather that a reasonable and constitutional
mechanism can be put into place to reconcile and accommeodate
those interests. I think that S. 1879 accomplishes those objectives
in a very commendable fashion.

This is a very important and timely matter. The record is replete
with references to the importance of the Rock Island Ratlroad. It
was a major handler of export grain. It accounted for 10 percent of
all grain moved b}r rail west of the Mississippl and served 15 per-
cent of the Nation's grain elevators. But it was not only confined to
agricultural uses. We have an instance in the Chicago area that's
painted in red where very important manufacturing interests are
served. One plant there employs of 2,000 people. We don’t know
what’s going to happen to that plant because we don’t know wheth-
er there line can be rehabititated. There are agricultural and other
vitally important interests that are involved.

i In the testimony we referred to the status of the Rock Island
IMes,

Essentially, the green lines total 1,570 miles of the original 6,000-
mile Rock Island system. The lines owned by the Rock Island
estate and being operated under temporary arrangements, are the
red lines, totaling 2,752 miles. The lines not being operated, for
which there appears to be an interest of purchase, are the black
lines, totaling 721 miles. The white lines, the blanked out lines,
total slightly over 1,000 miles.

We have compared our figures, by the way, with those presented
by the Chairman of the Interstate Commerce Commission. There
are some small differences in the numbers. Basically, they are at-
tributable to the fact that we have not included in our figures,
which are appended to our testimony, trackage rights for lines that
are not owned by the Rock Istand estate. Also, we have given the
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trustee ¢redit for lines for which there has been a centract of sale
but for which the sale has not been formally approved by the reor-
ganization court. We have a high confidence that the court will en-
dorse the sale.

You are painfully aware, as are all of us, of the purchase efforts
which have been characterized and described in my testimony. 1
will just call forth one sentence in my testimony: *“Without any at-
tribution of fault, the status quo can be characterized as a massive
stalemate.”

1 want to emphasize that, without attribution of fauit, as a
member of the Trustee Alumni Society, I find all trustees are rea-
sonable, and sometimes rise to the level of infallible.

1 also understand very well the interests of the creditors in the
estate. | was involved in major constitutional litigation involving
the Regional Rail Reorganization Act of 1973, and spent more time
than I care to remember with creditors representing their inter-
ests. 1 think, here, the fault is not personal fault. The fault is not
the fault of obduracy or obstinacy. The fault is one of process.
There is no process presently extant to accommodate and reconcile
these competing interests.

I think the legislation which you have introduced fills that gap,
fills that void. Accordingly, 1 think it will become a meaningful
tool in arriving at accommodation here. I also think that it forms a
model upon which can be crafted a mechanism which the trustee
and the creditors, as well as the purchasers, can support. We will
hear from them whether or not they support this particular proto-
type of the model.

By filling in a constitutiona) process and a speedy process, we
can serve a great public interest. I emphasize “speedy.” Unless
something happens, OKT service will cease at the end of this year.
1 don't think we can afford to let that happen.

[ should be pleased to answer any questions you may have,
Madame Chairman.

We have some comments on the particulars of the legislation,
but I see my time is up.

Senator Kassesaum. Thank you, Mr. Blanchette. I very much ap-
preciate your testimony, not only for the role you hold as Adminis-
trator of the Federal Railroad Administration, but also in this par-
ticular case, because of your background as a trustee in the liquida-
tion of one of the largest systems in the country.

I would like to ask you two questions that seem to be at the
bottom of our concerns with this issue.

1 am appreciative of your saying that the fault is with the proc-
ess. That’s why we have tried to provide a legislative vehicle that
might expedite it.

The question of the constitutionality of the legislation has been
raised. ] would like to ask what you feel are the principal constitu-
tional issues involved, and how you analyze them in relation to this
legislation.

Mr. BLANCHETTE. We have deferred, on the matter of constitu-
tionality, to the Department of Justice. Although I am enjoined
from practicing law in my capacity as Federal Railroad Adminis-
trator, | could share a few observations with you.
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Cloarly, the Congress has the right to regulate the areas of uni-
form bankrupey laws and commerce. There is no question here
that this statute would fall within the permitted jurisdiction of the
Congress, in both the bankruptcy and commerce areas.

I think the legislation has been very carefully crafted to avoid
constitutional pitfalls. The concept of net liquidation value is spe-
cifically contained in the statute, the net liquidation value being
the value at which, I think, these lines would be measured, They
are not going concerns, but even going concerns can be subsumed
within the concept of net liquidation value, as the recently settled
litigation in the special court demonstrated in the case of Penn
Central and the other northeast lines.

In addition to that, the bill contains a specific reference to the
reorganization court, so as not to oust that court from its review
jurisdiction, which bas been traditional—not only under section 77
but also in equity receiverships—prior to the Chandler Act.

The review standard for the rail reorganization Court is a consti-
tutional minimum. That review standard is the one which the Su-
preme Court upheld in respect to the reorganization of the Penn
Central and the conveyance of its lines to Conrail. Therefore, there
has been a specific Supreme Court finding on net liquidation value
and constitutional minimum. Unless something has happened to
the law since [ last practiced it, | would be surprised if this process
did not pass constitutional muster.

Senator Kasseaaum. One of the apparent difficulties in these ne-
gotiations has been the question of liquidation value.

Do you know whether the Department of Transportation has
made any studies of valuation, and how we can somehow arrive at
an independent valuation that would be accepted, or at least per-
ceived as being creditable by both sides?

Mr. BLANCHETTE. The concept of net liquidation value is an elu-
sive one. Frankly, reasonable men can differ, and have, on the con-
cept of net liquidation value.

[, for one, would be satisfied with the expertise of the Interstate
Commerce Commission to make a determination of net liquidation
value. It's got a good track record in this area.

The Commission is knowledgeable with respect to these lines and
the background of the Rock Istand reorganization. It has had a tra-
ditional expertise in railroad reorganizations and, while the Rock
Island is not an ongoing railroad, the net liquidation value is a con-
cept with which the Commission is familiar in this and other pro-
ceedings. | see no reason why, and in fact, think it might be a mis-
take, to eschew the expertise of an agency of the Government
which has been built-in expertise in this area.

As a tribunal and a forum, I think the Interstate Commerce
Commission has to be the prime candidate for determining that
elusive concept, subject, as is contained in the bill, to review by a
court. In this case, the reorganization court. The concept of net lig-
uidation value must be brought into accord with the concept of con-
stitutional minimum value.

I think that one would have to go a long way and make some far-
fetched, tortuous arguments to fault that process,
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tor Kassesaum. Do you believe the time frame, as outlined
instineabi]l, allows sufficient time for due process for all of the in-
S,
VO%\«\IF? Bpi:':riﬂms. I think procedural due process can be served
within an even shorter timetable. I think I could trim that process
bout 75 days.
dof;‘vglr t(?xgmple, the gill, as presently proposed, says that after ar?e-
gotiation has failed and the trustee has rejected a bona fide o ;:r
from a financially responsible person, a paper is lodged with the
Commission the 60-day period runs from that time for further ne-
go’tI}gt;l)?Rsit charitably, looking at the history of this case, we hﬁ?ve
reached a point where we don’t ne(ﬁd 60 more days of talk§. <})1u
could trim that period off and say, “Look, we all know who's who
and what's what.” If the process is to be evoked, then the pa{-&%y
will go to the Commission and say, “Look, we have been trying. We
have a bona fide offer from a ﬁnapc:a]_ly responsible persona we
haven’t gotten anywhere, and I don’t think we need 60 more days
to’It‘?)]é{ri the Commission could immediately start activating its proc-
esses, during which it would make three determinations:
1. That there is a financially responsible person;
2. That there is a bona fide offer; and L
3. To begin to establish the process fo'r net liquidation \.ra]u_c.k
I think so highly ol;)th%OCgmmlssmn s expertise that [ think we
im off that ays.
co}lr!ldoﬁfglyrgspects as to time),( while 1 don’t feel strongly on th_fi
issue, [ call to your attention the recently passed Northeast Ban
Services Act. In respect to the transfer of lines in Connecticut and
Rhode Island, on which we concluded settlement on last nlg}}t, thfe
statute provides that a purchaser must commit to a 4-year oper-
i il lines. |
at}l?lrllisorsgtute talks about a 2-year time, which is a very short
period of time in which to rehabilitate these lines, which are de?s-
perately in need of rehabilitation, and to see the fruits of that re-
habilitation in the form of a return on the investment. _
Without urging the matter on you, I would call to your attention
the fact that a similar provision, in New England, calls for a 4-year
period. One might want to consider that in this regard.
Senator Kassesaum. Thank you very much, Mr. Blanchette.
My time has run out. I have another question, which 1 will come
back to.
Senator Exon? :
Senator ExoN. Thank you, Madam Chairman. : _
Mr. Blanchette. it is your opinion—I want to emphasize this—I
believe you said earlier that the legislation that has been intro-
duced could enhance the chances of working out at least some of
the difficulties that ﬁe see on that map?
NCHETTE. Yes, sir. _ _
gi:ia}i’;: EC;CON. Has there been legisiation of this type previously,
to your knowledge, in the other railroad matters that you have
i in? ) _
begr.l%‘ﬂ:,%ima Yes, sir. A very similar mechanism was (usgd in
the contest of the Regional Rail Reorganization Act of 1973, by
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which the preperties of the Penn Central, the Erie Lackawanna,

and other Northeast bankrupts were transferred. The Supreme

Court sustained the constitutionality of the bill, noting that there

gtaasma taking, and that the taking was compensible by the United
S.

Here it is important not to have a taking. We are not interested,
as an Administration, in another nationalization. We're still paying
for the first one. I think the bill has been carefully crafted to draw
upon the precedents of that statute, of that case, but without in-
voking a taking.

I think that one can take great comfort from the Supreme Court
decision which upheld the Regional Rail Reorganization Act.

Senator Exon. Thank you.

Senator Kassesaum. It is my understanding that those who are
opposed to this legislation are concerned that a decision would be
binding on one party but not on the other.

I would like your views regarding a condemnation process versus
the one proposed in the legislation.

Mr. BLANCHETTE. I can tell you without equivocation that a con-
demnation by the United States is not favored by this Department
nor, I believe by this administration. There has been some talk of a
State condemnation. I'm not familiar with all of the procedures for
State condemnations. There may be pitfalls. There may be areas in
which there can be ne condemnation.

However, I would note that a condemnation works in favor of the
sovereign. We have a number of private parties who wish to sc-
quire these lines. We have the possibility of a private-sector solu-
tion for many of these lines. Some of these buyers are shippers
shippers associations, and other railroads. l

Things have come to a poor pass when we force the sovereign to
condemn property when there are private individuals who are will-
ing to put up their own money to make the acquisition. I don't
know why we have to force ourselves into a condemnation mode
whjer_m there is a process which permits the private sector, subject to
legitimate restriction, to establish a purchase. | always think that
the Government should be a buyer of last resort.

Senator Kassesaum. [t does seem tragic that we have reached
the point where we would consider either salvage or condemnation
where we should be trying to revitalize and use our rail transporta:
tion system.

Senator Exon. No further guestions.

Senator KasseBaum. Thank you very much.

Mr. BLaNCHETTE. Thank you very much.

(The statement follows:]

StaTEMENT OF Hon. ROBERT W. BLANCHETTE, ADMINISTRATOR, FEDERAL RAtLROAD
ADMINISTRATION

[ appreciate the opportunity, Mr. Chairman, to discuss with vo 4 i

nty, Mr. . ! the Commit-
tee the status of the operating properties of ilroad i
siosns 9 satugn pe # properties of the Rock Island Railroad and the provi-

. 1879 deals with a very important policy issue associated with the liguidati

a bankrupt railroad. In a norma)l railroad reorganization under sectioen I't’q?u::nf'at‘i"]lgnu?c{
Bankruptey Act, the trustee played a dual rele. On the one hand, he was charged
with protecting the public interest in the continuation of the debtor's rail services
On the other, he was charged, as a fiduciary. with preserving the assets of the
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estate for the benefit of its owners and ¢reditors In cases where continued rail oper-
ations involved substantial and recurring lozses, the duty to keep the public and pri-
vate interests involved in balance became a difficult and often conl{}icling charge.
The Rock [sland case presents a somewhat different question: once a bankrupt rail-
road corporation has ceased operations as a common carrier, should the course of
the ongoing bankruptcy proceeding ¢ontinue to be charted with these dual public/
private objectives in view?

S. 1879 answers this question in the aflirmative, and | think rightly so. Just as
the rights of creditors and the shipping public ¢an be reconciled in a normal reorﬁlﬂ-
nization, so too can these competing interests be accommodated in a liquidation. No
one controverts the right and duty of a trustee 1o seek and receive a fair and equita-
ble price for the property under his stewardship. At the same time, however, the
public's need for continued rail service in a major area ol inlerstate commerce
should not be used as an unfair lever to force a price beyond economic worth of the
property. In addition. public need should never be o pawn of the law's delay.

S. 1879 resolves the problem by re-stating that the goal of continued service 15 &
priority when sales of s bankrupt’s rail properties are being considered. It accommo-
dates creditors’ interests by imposing a reasonable-—and constitutional —mechanism
for settling differences as to price. Tﬁus. in the absence of agreement, the Intersiate
Commerce Commigsion would determine & reasonable purchase price and the Reor-
ganization Court would reserve its traditional jurisdiction to decide whether the
purchase price so arrived at meets constitutional requirements. )

These hearings are timely. since the Rock lsland system served major economic
interests and the status quo is unsatisfuctory. The Rock [sland was a major handler
of export grain. It accounted for 10 percent of all grain moved by rail west of the
Mississippi and served 15 percent of the nation’s grain elevators. The Rock Island
also served many impertant non-agricultural interests. For example, one plam
served exclusively by the Rock Island in the Calumet district of Chicago employs
some 2,000 people. {t has an uncertain future because of stalled negotiations be-
tween the Trustee and a potential purchaser.

The calt of the chairman for these hearings asked the Department specifically 1o
address three areas: (1) the status of Rock Island service, {2) the status of efforts Lo
purchase various lines and (3) the provigions of the 8. 1879.

STATUS OF ROCH I15LAND LINES

Mest rail service on the lines of the Rock Island Railroad is being provided by
interim operators who have been given temporary operating rights by the ICC.
These arrangements have been in place since March 30, 1980, and without doubt,
have prevented a service void that would have been disastrous to Midwest States.

1 have attached a Rock Island system map to my testimeny. A larger version of
the map is on the easel. The solid green lines indicate those properties which have
been sold or are under long-term lease or for which a purchase contract has been
signed. The red lines are those on which interim operations are being conducted and
for which purchase offers have been made. The black lines are those not currently
operating but which are being considered for acquisition. Finally, the white lines
are not in operation and we are not aware of any active interests to purchase them
for continued railroad use.

In summary, lines which have been sold, leased or contracted for (the green lines)
total 1,570 miles of the original 6,092.mile Rock Island estate and being operated
under temporary arrangements (the red lines) total 2,752 miles, including the
Dallas-Houston line jointly owned with the Burlington Northern; lines not being op-
crated but for which there appears to be an interest to purchase (the black lines)
total 721 miles. Finally, lines not being operated and for which we know of no active
purchase interest (the white lines) total 1,049 miles.

[ have also sttached 10 my testimony a listing of the specific purchasers, interim
operators and prospective purchasers known 10 the Department.

EFFORTS TO PURCHASE

On January 25, 1880, the Reorganization Court ordered the Trustee 10 prepare a
plan of liguidation for Rock Island Railroad properties. The Trustee since has either
sold, entered a long-term lease or contracted to sell a total of 1,570 route miles,
which is 26 percent of the former Rock )sland system. The largest progerty sold wasg
the 933-mile "Tucumcari Line” from Santa Rosa, New Mexico, to St. Louis, Mo,
That sale was negotinted before the court ordered liquidation

While intcrim operations have kept service in place on manﬁ Rock Island lines,
the temporary, uncertain luture for thal type of operation has had a negative

Ry O=r2——"7
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impact. Shippers are not able to fully commit their tralfic to operators thal may
have to withdraw because they have not setiled upon a sales price. The operators
cannot make the necessary investments in track rehabilitation ard other facilities
wilhout clear ownership; as a result, service to shippers is often unsatisfactory.

Without any attribution of fault, the status que can be characlerized as a massive
stalemate. My stalT has brought to my attention several salient examples. The Chi-
cago and North Western Transportation Company has been trying 1o purchase var-
ious lines of the Rock Island in lowa, including the Grain Route, since February 1.
1980 without reaching agreement. The Missouri-Kansas-Texas Railroad Co.. joined
later by the Oklahoma-Kansas-Texas Rail Users Association, has been trying since
February 1980 to purchase lines in Kansas, Oklahoma and Texas and have not
reached agreement. The Mid-States Port Authority has been negotiating for grain
hauling lines in Kansas since September 1980 with littie success.

2. 1879

5. 1879 seeks to end this stalemate by involving the Commission as a neutral
party Lo estabiish a reasonable price when the parties cannot agree, subject to ulti-
mate Reorganization Court review. .

There are several changes in the bill which [ would urge the cormmitlee to consid-
er in aid of its Jaudable objectives. These are:

i. ime Limits.—As presently drafled. the bill provides a total of 195 days for the
administrative process. We believe a shorter period is feasible and consistent with
requirements of procedural due process.

2. Court Deetsions.—The bill does nol provide a period within which the court
must consider the Commission's purchase price. We recommend that such a reason-
able time limit be esinblished.

Subsequent 10 the call for this hearing, we were informaliy requested to provide
our views on the constitutionality of S. 1870, We have submitted this question 1o the
Department of Justice which has responsibility within the executive branch for
issues of constitutionality. We will be guided by the Department of Justice's views
on this matter and will be pleased to provide them to the committee when we re-
ceive them.

Mr. Chairman, that completes my prepared testimony and | would be pleased to
answer any questions you or other committee members may have.
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STATUS OF ROCK ISLAND LINES, DEC. 4, 1981

{500, Jorp Yerm lexse, Conltact to buy)

Totat

mile Area
PURCHASED PROPERTIES
Purchaser,
Codar Rapids & lowa Cty Ry . 1.0 lowa Gty to Hilts, lowa_ e
Continentat Growp...... .. 250 Hodge to Winnleld, La, trackape
rights Winnfield 1o Alexandria, La,
Fordyce & Princeton S0 Crosselt to Fordyee, Ak
Kechub Junclion RR ., - 40 Keohuk, lowa .. ;
Little Rock & Western .. .. . 440 Pulash 1o Perry, Atk . .
Missoun Pacific. 402 B Dorado. Ak, Hol Spungs hne in
Arkansas
Horth Centrat QMahoma RR ... . 1338 Anadarko to Mangum, Okla. Imd 1o
Penca City, Okla
Peoriz & Pelon Uon 23 Pekin, W1, _— R
St Lows & Scuthwestemn | 9335 St Lows, Mo. 1o Sanla Rosa, N, Mex..
State of Oklzhoma . 620 Hydro to Elk Ciy, Ohta. . s
TECE Corp 970 Hardesty, Okla 1o Stonetl, Tex.
Morse Junclon {o Elter, Tex
Balmere & Ohig (Chessie)... 1113 Blue Island to Bureau, Il Bureay 1o
Heary, Il
Royal- Mansan Shipper Association 550 Royal to Manson, lowa . .
Tolat mileage. A R-T1 )
NTERIM OPERAIIONS )
Prospecive puichaset/intenm ppera-
1ot
Brandon Corp ., 830 Belleville 10 Maohaitan, Kans
Burlngton Northesn ... 3726 Butinglon, lowa, Phillipsbwrg 1o
Carusg, Kans., Mosswlle to Peonia,
I wchedieg  Keller  Branch,
O'Keene, Okla . jontly owned Wax-
ahachie to Houston, Tex, End o
_ Wichita, Forl Weeth to Dallas
Cadillac & Lake Cily, 1116 Colorade Sprngs and Rosewell, Colg |
Denver, Colo, Lmon, Colo. 1o
Caruso, Kans,
Chcago & Morth Western 1954 Sbiey,  lowa/Worthington,  Mina
Omaha, Nebr /Minneapolis, Minn
o Kansas City, Ma. Northwesi
lowa Gram Lines
Chxcapo Short Line 8y Co i Calumet, W {lead track)
Davenporl, Rock dsland & North L7 Moline and Rock Island, M
Western
Fort Worth & Denver ... .. ... 10 Amarllo to Bushland, Tex incluging
Amanlla terminal frackage
forw2 Northern RR Co ... 907 Vinton, towa, Cedar Rapids 1o Water
oo, lowa, Shell Rock to Nora
) Springs, howa
lowa RE Co... .. 1177 MeClelland 10 Dexter. lowa, Audubon
function 1o Awdubon, lowa, Han.
cock 1o Oakland, lowa,
ROCK ISLAND LINE SUMMARY
Purchase oflers/inlenm coarations
Keota Washinglon Transport Co 917 Henta 10 Washinglon, lowa, Vinton o
lowz Falls, lowa
Littie Rock & Western 96 bitle Rock 1o Pulashr, Arkansas logp

Irack

States

Purchased,

Contract approved by reorganizatun
court,

Do

Purchased

Contract approved by reorganizalon
court

Purchased

Contracl approved by renrganizabon
oourl,
Purchased
0o
Da.
Conlract approved by reorganization
court
Long-term lease

Contract 1o purchase subject to FRA
financing,

- Haee purchase ollers made and nego-

fiahions in vatious slages
Oa.

=4

¥ F g9
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STATUS OF ROCK ISLAND LINES, DEC. 4, 1981 —Continued

| S0k, long.1erm fease, contract To buy)

Total
mies

Aga

Status

Lousana & Arkansas Ry, Co...
LaSalke & Bureau County RR
Mibwaukee Road

Missount-Kansas-Texas

Missoun Pacilic.. ... .

Nofch & Western

1. Lows & Scuthweslesn. ... .. ..
Sania Fe

Sauthern .
Tokedo, Peora & Wesiein

Union Pacific

Tolal mileage ...

HO INTERIM OPERATIONS

Frospecive purchase
Mid States Port Authority ..

Missoun-Pacilic
Stales of Arkansas and Ohlahoma
{A-0K)

State of Oklahoma .,

Tolal mileage

229

5.0

8044

LEX

653

RS

21520

Dallas, les -(Cade Yard) .. .

Chicago o Biue fstand, Il

Davenporl 10 Frwlland. lowa, Daven
parl tp bowa Oty lowa, Newparl-
S Paul, Mirn

St Joseph, Mo. 1o Dallas, Tex . Salin
lo Hennglon, Xans,, £ Reno fo
McAlester  OMa., Chickasha 1o
Richards Spur. Okla

Little Rock 1o Hazen, Ak, Little
Ruck-vicity

Puliman Junction to Calume! Express-
way, Checago, Il

Tepeka, Kans. and Stullgart, Ark,
Brinkbey to Brark, Ark

Alva, Oklz :

Memphis, Tean (yard)

.. Keohuk, lowa (yard), Peora Tesm-

nal-Holls o lowa  Junclon, NI
{yard)

Bealnce, Mebr | Fairbury to Hallam,
Nebr

17130 Calorado Spnngs to Limgn, Colo.. Phi-

lipsburg to Bellevile, Kans

530 £l Dorado, Ark to Bermice, La, Little

3950 Amanllo, Tex

Rock 1o Haskell, Ark

o [k City, Okla,
Hydro to £l Reng, Okia, McAlester,
Okia o Perry, Ak, Hazen to
Brinwley, Ak

900 Geary 1o O'Keene. Okla, Richards

1210

Spur to Waurika, Okla.

. Have purchase o'ters made and nego-

1alipns 10 vanous stages
Do
[+

g

¥F¥¥ ¥ § ¥

g

Purchase offer made
Do

Do

Senator Kassesaum. The next witness is Reese Taylor, Chairman
of the Interstate Commerce Commission. Mr. Taylor.
It’s a pleasure to welcome you here today.

STATEMENT OF HON. REESE TAYLOR. CHAIRMAN, INTERSTATE
COMMERCE COMMISSION, ACCOMPANIED BY HENRE RUSH. AS-
SOCIATE GENERAL COUNSEL., JAN ROSENAK, LEGISLATIVE
COUNSEL: LOU GITOMER, CHAIRMEN'S STAFF: AND MEL CLEM-
ENS, OFFICE OF COMPLIANCE AND CONSUMER ASSISTANCE

Mr. Tavior. Thank you, Madam Chairman, Senator Exon. It's a
great privilege to be here. I would just like to note for the record
that | have with me on my left, Jan Rosenak, the Commission's
Legislative Counsel; on my extreme left, Henri Rush, from our
General Counsel's Office; on my extreme right, Mel Clemens of the
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Commission’s Office of Compliance and Consumer Assistance, and
sitting next to me on my right, Lou Gitomer of my staff.

We thank you for the opportunity to appear here today to pres-
ent the views of the Commission with regard to the Rock Island
rail system. I have submitted a written statement for the record
and will summarize that statement for you now.

To place the current situation in perspective, I will briefly pres-
ent background information on the Rock Island Railroad and the
Commission’s experience with directed service. I will then discuss
what has occurred since passage of the Rock Island Transition and
Employee Assistance Act, better known as RITEA. Finally, T will
discuss the provisions of 5. 1879, the Milwaukee Railroad and Rock
Island Railroad Amendments Act.

As you know, the Rock Island filed for reorganization in March
of 1975, at which time it operated a system of over 7,000 route
miles. As contemplated by the Bankruptcy Act, the court-appointed
trustee operated the Roci Island while attempting to formulate a
feasible reorganization plan. However, in September of 1979, the
Commissien found the Rock Island to be cashless and ordered the
KCT to provide directed service over substantially atl Rock Island
lines. Subsequent service orders directed the KCT to provide serv-
ice over reduced portions of the Rock Island until March 23, 1980.
These were mandatory service orders and necessitated payments to
the KCT by the Federal Government.

When these funds ran ocut, the Commission issued permissive
service orders to other rail carriers to operate over the Rock Island
on a nonsubsidized basis. Those orders provided that each carrier
and the trustee negotiate the terms of compensation due the Rock
Island for the use of its lines. If agreement could not be reached,
the Commission was to set reasonable compensation. When the
Commission was asked to set compensation, the “Frisco” formula
was used in a number of instances. This formula, as you know, set
compensation at the rate of $1,250 per route mile per year, plus
14.4 percent of net revenues from operations over the involved
lines. The courts have approved the use of this compensation for-
mula on an interim basis; however, the Commission is presently
considering whether temporary service should be terminated or
permitted to continue and whether the formula should be revised
in light of the actual operating experiences of the interim carriers.

During the period of subsidized directed service, on January 25,
1980, the reorganization court ordered the Rock Island liquidated
on the ground it could not be reorganized, On June 2, 1980, the
court ordered a systemwide abandonment. Just a few days earlier,
however, on May 30, 1980, Congress enacted RITEA.

One of the goals of this legislation was to prevent cessation of
rail service over lines for which purchasers were available. 1 am
sorry to report that to date only a small portion of the system has
been sold. Excluding the 967-mile Tucumcari line—for which a pur-
chase agreement had been executed well in advance of the court's
liquidation order and passage of RITEA—the trustee has sold only
several hundred miles of the Rock Island system.

Although few lines have actually been sold, negotiations are con-
tinuing for the sale of other lines, and it is clear that purchasers
for additional Rock Island trackage are available. The problem is
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the price to be paid, particularly in view of the fact there is no re-
course to an outside party should negotiations reach a stalemate.
In various instances, it appears that such a stalemate has been
hed. _
I‘.‘:v‘?I?{(:ITEIA established a structure for operations by other carriers
and for compensation for use of the tracks and facilities of the
Rock Island. We have authorized service and set compensation pur-
suant to RITEA on various occasions. When these orders were ap-
pealed to the seventh circuit, the trustee alleged that they involved
a taking without just compensation in violation of the fifth amend-
ment. However, the court found that there was no taking under
the fifth amendment, and that the compensation formula was rea-
le under the circumstances. _ _
So:ﬁ?hough the provisions of RITEA have been useful in continu-
ing essential services over the Rock Island system, that legislation
does not deal with the problem of stalemated negotiations between
the trustee and various potential purchasers. S. 1879 appears to
present a viable solution to this situation. It establishes a proce-
dure whereby a financially responsible person could resort to the
Commission if its bona fide offer to purchase a rail line has been
jected by the trustee. ;
rej[?' the }(’Jommission determines a '‘reasonable offer” has been
made by a “financially responsible person,” and if the parties still
cannot agree, the Commission would be authorized to determine a
reasonable purchase price which cannot be less than the net liqui-
dation value of the line. This approach is similar to the procedures
available in rail abandonments under section 10905, as amended by
the Staggers Act. The legislation would then require the court to
approve the sale so long as the purchase price is not less than re-
quired as a constitutional minimum for the line. ‘
The Commission believes this approach strikes an appropriate
balance between the interests of creditors, shippers, and the estate
and will be fair to all parties involved. We also believe it will pro-
vide a means of resolving stalemates. It allows parties who are pre-
pared to pay a reasonable price to purchase lines for continued rail
service. In this regard, it should be emphasized that many shippers
are captive to the Rock Island and they would be left without
viable transportation alternatives if rail service is discontinued.
The legislation protects creditors and the estate because the pur-
chase price cannot be less than the constitutional minimum for the
line. The creditors and the estate will also benefit from the more
expeditious disposition of rail properties which should result from
his legislation. _ it
' In sﬁm then, the Commission supports S. 1879, and believes it is
helpful in clarifying our responsibilities and in assisting to insure
that essential rail service is continued where financially responsi-
ble persons are willing to purchase rail lines at_reasonab]e prices.
We agree with the Department of Transportation that the time-
frames in the legislation could be shortened, and that a deadline
for court action—perhaps 60 days—should be included. In addition,
we support the proposed clarification of the period during which
Congress intended the Commission to exercise its authority under

section 122.
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My prepared statement mentions the problems encountered with
the employee protection provigions of RITEA, and also discusses
the possible constitutional ramifications of 5. 1879. Because of time
limitations, [ will not discuss these matters now. However, [ will be
glad to answer any questions you may have on the proposed legisla-
tion and the Rock Island situation.

Senator Kassesaum. Thank you very much, Mr. Taylor. I also
would like to say we have been very appreciative of your interest
in this whole issue and your recognition of the importance it has to
us throughout the Midwest.

[ was interested in your comments regarding the time period. Do
you feel that the ICC would be able to make the valuation determi-
nation in a shorter period of time?

Mr. TavLor. In the abandonment area, we have been performing
valuations and issuing decisions within a 60-day period, and 1 be-
lieve we can act on a valuation as envisioned by this bill within
such a 60-day period. Although we indicated in the testimony [
have presented that the overall time period could be shortened, we
do not believe that the 60-day valuation timeframe should be
changed. As presently staffed, we think the Commission has suffi-
cient resources to deal with valuations within the timeframes of
the bill; however, I can’t turn down this opportunity to say that if
we are confronted with serious budget cuts, ocur ability to do so
might well be jeopardized.

I do have some specifics which Jan Rosenak could present to you
as to specific areas where we feel timeframes could be shortened,
or we could submit those for the record, if you so desire.

Senator KassesaUM. You would keep the GO days for the valua.
tion period?

Mrs. Rosenak. That’s correct.

Senator KasseBaum. That seerns to me the most important part.
It's the heart of the issue.

Mrs. RosEnak. We do feel the other timeframes could be short-
ened, but it does appear essential that the Commission have ade-
quate time to reach its decision on purchase price. For that reason,
we would retain that 60-day time period.

Senator Kassesaum. 1 gather you would also be supportive of a
4-year commitment for operation rather than the 2-year period pro-
vided in the bill. Do you have any comment on this?

Mr. TayLor. | believe | do. We don’t have any specific informa-
tion at this time on what burdens would be created by a 4-year
service requirement on the plans of specific prospective purchasers.
Generally, however, it would not be a burden, in our opinion. Pros-
pective purchasers seem to be optimistic about the prospects of the
lines they intend to purchase and plan to continue service for the
indefinite future. However, there are at least two situations which
come to mind that we thought we ought to bring to the
committee’s attention with regard to whether a 4-year requirement
might be burdensome.

First, various Rock island lines have been operating at a loss and
should the purchaser's optimism be unfounded, required continu-
ance for a lengthy period could create a burden. And second, carri-
ers purchasing particular segments might desire to abandon track
as they consolidate operations. Under those circumstances, they

37

might consider a 4-year prohibition a problem. Moreover, the re-
quired service period is related to the definition of financially re-
sponsible person in section 4 and, accordingly, a change in the serv-
ice requirement might affect the eligibility of persons who could
qualify under that section.

Finally, 1 would also point out that the present standards for
purchase applications under section 10905 prohibit discontinuance
for onty 2 years.

Senator KasseBausm. This is a rather lengthy question, but ['d
like to get your comment on it for the record. Section 5 of this leg-
islation amends the Rock Island Transition Act by providing that
the Commission will continue to have authority to issue directed
service orders to volunteer carriers until a plan of reorganization
or liquidation is approved by the Commission and the court. This
will certainly resolve problems we are now experiencing with the
OKT directed service over approximately 900 Rock Island route
miles.

Do you believe it would be wise to grant the Commission the au-
thority to issue such directed service orders until a sale has actual-
ly been consummated, instead of the date that the reorganization
plan or liquidation is approved by the Commission and the court?
It appears that a reorganization or liquidation plan could be ap-
proved several months prior to the actual consummation of the
sale of properties. Might that extra time result in the same prob-
lem we're experiencing today with the OKT?

Mr. TavLor. Madam Chairman, [ believe your question assumes
that reorganization or liquidation plans will be presented for ap-
proval before the sale has actually been consummated. We believe
it is unlikely that this will occur.

Senator Kassesaumm. It is under the present operation.

Mr. TAYLOR. Since in many instances a liquidation plan will only
be submitted after a sale has been consummated, I think it's prob-
ably pretty clear, too, in this particular situation with this particu-
lar trustee that that's the way—he can respond to that on his
own—but that’s the way he would react; that he would want the
sale completed and the money inhand. However, in the event that
a reorganization or a liquidation plan was offered prior to consum-
mation of the sale and payment of the moneys—and that could
happen—an exception might be warranted. So we would suggest
under those circumstances that if consummation of the sale is, in
fact, imminent, an exception might be included to provide contin-
ued authority for the Commission in that particular instance sub-
ject, let’s say, to a cut-off date such as 60 days.

Senator Kassesaum. Thank you.

Senator Exon?

Senator Exon. Thank you, Madam Chairman. ‘

Mr. Taylor, let me go back, if I might, a moment. You said some-
thing about budget restrictions. I believe I understood you to say
even with the budget restrictions in your agency, you feel that you
would be in a position to carry out the intent of this act; is that
correct?

Mr. Tavior. I think as we are presentl{ staffed, Senator, we
could make the evaluation that this act would call for. 1 am simply
using the opportunity of being here on the Hill to suggest that if
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we were drastically cut, that ability might be jeopardized. But as
things stand now, [ think we're in a position to be able to handle
:}_w evaluations within the 60-day period specified in the legisla-
ion.

Senator Exon. Your admonition drew the attention of this Sena-
tor, and my celleague and [ both serve not only on the Commerce
Committee and are vitally concerned about railroads, but we also
serve on the Budget Committee. So both of us are on both sides of
this matter.

Let me ask this question: Was your agency cut the additional full
12 percent, as recommended by the President this fall; or has that
been tapered back?

Mr. Tavior. It has been somewhat tapered back. Of course, we
still don’t really know where we are at the moment, until every-
thing comes out of the wash on December 14 and 15. Originally,
the Carter administration had us down for, [ think, $84.5 million
and the original cut that we were faced with was to $79 miltion.
There was a presentation made on the House side, which wound up
reducing our budget to some $68 million. Then the 12 percent came
along. I arrived on the scene at about that time. I did everything I
could to at least get back to the $79 million, and we were successful
in getting to $74.5 million, as I recall it now, on the House side.
But before Senate action could be taken, the 12 percent was sug-
gested. and that was something the administration was calling for.
0 [ have to say we kept a rather low silhouette at that point in
time, ] think we wound up with $74.5 million, the House figure.
Now they're talking about perhaps a million or two more off as a
result of what will ultimately transpire later.

Senator Exon. Fiscal year 1982?

Mr. Tavror. In fiscal year 1982, correct.

Senator Exown. I assume you have eliminated all fraud, waste
and abuse? :

Mr. TayLor. We like to think we're really working on it. I've
only been onboard about 5 months, but 1 think we're ahead of all of
the other independent agencies on regulatory reform. One of the
first things I did was ask my chief of staff to sit down and go
through the entire Code of Federal Regulations in an effort to weed
out everything we could find that was outdated or no longer en-
forceable, didn't make sense any longer, and we've got, I think,
about a 10-page list which we have prioritized and are in the proc-
ess now of throwing those all on the funeral pyre. So we're doing
our best, although [ won't say that the job is completed as yet.

Senator ExoN. Mr. Taylor, have you been consulted about what
the Office of Management and Budget has in mind for your partic-
ular agency for the address that the President will make to us next
month? The reason I'm asking these questions very seriously is the
fact that while we all recognize the budget restraints and further
cuts are necessary, if you're not provided the money to your
agency, it has a disasterous effect out here in these communities
that are being just terribly penalized, unless we can work out
something on their overall transpertation need.

Mr. TayLor. You're absolutely right.

Senator Exon. Have you been consulted about 1983?

Mr. TayLor. Yes, we have, as a matter of fact.
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Senator Exon. What does that look like?

Mr. TavrLor. They haven't given us a number yet. I talked to my
friend Alan Green over at the Maritime Commission. They've
gotten theirs, and we've had an indication that it's going to be
little better than what they originally had in mind for us, which [
think was somewhere around the $60 million area, which we felt
was really drastic. I must say, though, that we went down to OMB
for what was supposed to be about a l-hour conference, and they
had an unbelievable set of questions. We were there for over 4
hours. And I hope by the time we were finished we convinced them
that they wouldn't do to us what they originally had in mind. They
have indicated that we're going to get a little better number than
that, but what specifically it is at this point in time, I don't know.
We hope to learn in the next few days.

Senator Exon. 1 just wish to say in closing, Madam Chairman,
Mr. Taylor, in addition to the difficulties that you agency people
are having these days with the Office of Management and Budget,
and then your right to appeal to the White House, don’t forget
your appeal here. We recognize that some cutbacks are going to
have to be made, and certainly with the initiatives that the Com-
merce Committee has taken in deregulation. I would hope that we
could indeed justify substantial cutbacks in the budget of your
Commission. On the other hand, these are very vital, vital lunc-
tions. And sometime when we start wielding the budget ax, we get
pennywise and poundfoolish.

Thank you for being here.

Mr. Tavuor. Thank you, Senator. 1 genuinely appreciate your
comments.

Senator KassesauM. | just would like to say again, thank you
and thank you to your staff who have been so helpful in trying to
suggest ways that we might resolve this issue. We will continue to
look to you for counsel and advice.

Mr. TavLor. I hope you will, Madam Chairman. It’s been a great
comfort to us to have Kecn of help and we will continue to do so in
any way we can. All you have to do is call on us.

StatemenT oF Hon. Reese H. TAaYLOR, JR., CHAIRMAN, INTERSTATE COMMERCE
CoMMISSION

Mr. Chairman and Members of the Committee: Thank you for the opportunity to
appear here today to present the comments of the Commission on the following

ints: (1) what has happened to the Rock Island's rail lines since the passage of the
K:I)ilwaukee Railroad Restructuring Act and the Rock Island Transition and Employ-
ee Assistance Act; (2) efforts to purchase various rail lines; and (3) ways to address
the current problems, including the provisions of 5. 1879, the bill to amend the Mil-
waukee Railroad and Rock Island Railroad Acts.

BACKGROUND

The Chicago, Rock Island and Pacific Railroad Company (Rock Island) operated a
major rail system in the midwestern United States. On March 17, 1975, at the time
the Rock Isiand filed for reorganizations under section 77 of the Bankruptey Act of
1938, 11 U.S.C. 205, the carrier operated a system of more than 7,000 route miles in
the States of lllineis, lowa, Kansas, Missouri, Oklahoma, Texas, New Mexico, Ar-
kansas, Tennessee, Colorado, Mebraska, Minnesota, and Louisiana.

' Section 77 has been repealed by the Bankrupley Act of 1978 11 U.S.C. 101 ¢l seq. The
former section 77 still governs cases. such as the Rock 1sland bankrupley. which were commend-
ed under that section before the effeclive dale of the new act.
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As contemplated by section 77, the Trustee ? continued to operate the Rock lsland
while attempting Lo formulate a feasible reorganization plan. In Augusi 1979, two
unions slruci the Rock Island. Shortly thereaiter, on September 26, 1979, the Com-
mission found the Rock Island to be “cashless” and erdered the Kansas City Termi-
nal Railway Company (KCT) to provide directed service under 49 U.S.C. § 11125 for
a 60-day period over substantially all Rock 1sland lines.

On November 30, 1979, the Commission extended its directed service order and
directed KCT to continue service for an additional 90 days iuntil March 2, 1980
over a reduced portion of the Rock Island. On February 22, 1980, the Commission
further extended directed service for a final 21 days to March 23, 1980, the date the
Commission anticipated its directed service appropriation would be exhausted. The
1CC orders directing the KCT to provide service were aflirmed by the United States
Court of Appeals for the Seventh Circuit on October 7, 1981. (Gibbons v. United
States-Gibbons 11

To aveid a transportation crisis when subsidized directed service ceased, the Com-
mission issued permissive service crders to other rail carriers to operate over por-
tions of the Rock [sland on a nonsubsidized basis. The permissive orders provided
that each carrier and the Rock [sland Trustee should negotiate the terms of com-
pensation due Rock Islend lor the use of its lines, and, if agreement could not be
reached. the Commission would set reasonable compensation.

During the period of directed service. on January 235, 1980, the recrganization
court ordered the Rock Island 1o be liguidated on the grounds it could not be reorga-
nized. Subsequently, on June 2, 1980, in accordance with the Commission's recom-
mendation, the reorganization ¢ourt ordered a systemwide abandonment. Just a few
days earlier, on May 30, 1980, Congress enacted the Rock [sland Transition and Em-
ployee Assistance Act, Public Law 96-254. In gencral, that legislation provided for:
(1) an extension of directed service on the Rock Island, (21 authorization of interim
operations; (3) transaction assistance to the purchasers of portions of such railroad;
and (4) arrangements for the protection of the employees.

PEVELOPMENTS SUBSEQUENT TO ENACTMENT OF ROCK ISLAND LECISLATION

1. Purchase negatiations

One of the goals of the Rock Island legislation was to prevent cessation of rail
service over liens for which purchasers were availabie. [n its abandonment decision
the Commission stressed the need for the Trustee to negotiate the sale of Rock
[stand lines expeditiously and a1 reasonable prices in order to preserve essential rail
service.

In response to your inguiry with regard to the status of efforts to purchase var-
ious lines, | am sorry to report that to date only a small portion of the system has
been sold. Excluding the Tucumcari line for which a purchase agreement had been
executed well in advance of the court's 19580 liquidation order,? the Trustee has sold
approximately 230 miles of the 7,000-mile Rock lsland system.

% {])ng]\uing is a summary of the Rock Island lines approved for sale as of Novernber

Line segmenl and purchaser Mieage Prae
Fordyce 1o Whithw Junchon, Ark.: Fordyce & Panelon RR . ; - 544 $1.875.000
Hodge lo Alexandna, La: Continental group . ... : SRR S 128 1,700,000
Trackage wilhin cily limils of fowa City, lowa. Cedar Rapids & lowa ity R. Co.... .. .. e, 19 125,000
Hat Springs 1o Haskell and Maivern, Ark.; Missouri Pacific RR......... ; 380 2,000,000

Hydro to E City, OKla. Stale of Oklshoma-Fasm Ral .. . ... . " M1 310000

Although few lines have actually been sold, it is our understanding that negotia-
tions are continuing for the sale of other lines * and many lines are ﬁeing operated
under lease while negotiations continue. (See Trustee's Progress Report of Liquida-

2 Willinm M. Gibbons was appointed Trustee in 1975 and continues to serve in this capacity.

*The Tucumcari line, which runs from Santa Rosa, M. Mex., to 5t. Louis, Mo., via Kansas
City, Me., was sold to the St. Louis Southwestern Rwy. Co. 1an affiliate of the Southern Pacific?
far 357 million Afecr extensive hearings, the Commission approved the transaction on June 6,
1980; the reorganization court approved Lhe sale an July 31, 1980,
Y As Jong axe as Seﬁlembor 15, 1980, 19 offers to purchase were of record through LC.C. hil-
ings. To date, few of those offers huve resulied in negotisted agreements. (See summary on pre-
ceding page.!
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tion for period ending August 31, 1981, filed with the United States district Court
for the Northern district of Illincis Eastern Division on October 5, 19811 We are of
course unable to predict the outcome of these negotiations, but it is clear that pur-
chasers for additional Rock Island trackage are availsble,

The problem, to be expected in any negotiations for the sale of assets, is the price
to be paid. The parties are free 10 negotiate any terms they desire, with no recourse
to an outside party should negetiations reach a stalemate. Clearly, privately negoti-
ated agreements are preferred and should be encouraged. However. in various in-
stances, it appears that such a stalemate has been reached For example. substantial
disparities exist between offers and counterollers exchanged by the Oklahoma,
Kansas and Texas Railroad (OKT) and the Trustee, despite exhaustive evaluations
by the parties. In the case of the OKT, the evaluation process wag a joint effert of
OKT management, representatives of the Oklahema Department of Transportation,
officers of the QKT Users Association, and the Federal Railroad Administration of
the Department of Transportation. The result of that evaluation was a $45 million
offer to the Trustee, which was rejected. The Trustee countered with a $57 million
offer that also withdrew a valuable line segment from censideration. This represents
a very substaptial dispartily between the two offers.

A similar situation occurred when the Norfolk and Western attempted to acquire
approximately four miles of terminal trackage they now operate in the Pullman
District near Chicego. This line is in an advanced stage of deterioration and has had
operations lerminated by FRA safety inspectors al least once. N&W estimated the
cost of necessary upgrading 10 be 31.5 million and lactored that amount into their
cash offer of $1.5 million. The Trustee rejected the ofier indicating by letter that he
saw “nothing to be gained by any further efTort at negotiation . . .”

While the Commission is not in a position o state at this time what it believes to
be the actual value of these and other lines under negotiation, it is clear that very
real differences exist between the parties. At present, there is no process in effect to
help resolve these differences and proceed with the disposition of the properties in
other that rail service can be continued.

2. Service orders

Prior to passage of RITEA, the Commission issued numerous service orders, both
mandatory and permissive, to ensure the continuation of essential transportation
services over the lines of the Rock Island. As above indicated, in the case of the
permissive service orders, the Commission directed that the involved carrier and the
Trustee negotiate the terms and the compensation to be paid for use of the Rock
Island lines. In the event of a failure to reach agreement, the Commission would
establish reasonable compensation terms. This is basically the structure established
by section 122 of RITEA.

In various instances in pre-RITEA directed service orders, the parties were unable
to reach agreement on the compensation issue, and the Commission set reasonable
compensation terms.

In meost of the proceedings the Commission has adopted the so-called “Frisco” for-
mula to establish the compensation due to the Rock Island. (See Finance Docket No.
29305, St. Louis-S.F. Ry. Co.-Compensation-Chicage R.I[. & P., 363 ICC 248 (1950)).
This formula establishes compensation at the rate of 31,250 per route mile per year,
plus, 14.4 percent of net revenues derived from operations over the involved lines.
We have found, and the courts have agreed, that the Frisco formula provides rea-
sonable compensation for the interim use of Rock Island tracks and facilities in
most instances, unless specific reasons are shown why some other compensation for-
mula should be used.® In light of the actual operating experiences of interim opera-
tors, however, we may be revising the compensation formula in the near future.

The Commission was also requested to authorize service and to establish reason-
able compensation terms in numerous directed service proceedings pursuant to sec-
tions 120 and 122 of RITEA. When these orders were appealed to the U.S. Court of
Appeals for the Seventh Circuit, the Trustee alleged that they involved a taking of
private properly for public use without just compenzation in violation of the Fifth
Amendment. However, the court found there was no taking under the Fifth Amend-
ment and that the compensation formula was reasonable under the circumstances
presented (Decided October 22, 1981, U.S. Courl of Appeals for the Seventh Circuit,

3 A diffecent formula was used, for example. in a recent Commission decision. served Novem.
ber 20, 1981, involving OKT operations over 717 miles of Rock Island trock. The decision was
based on the specific eveidency wntroduced in that case.
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Nos. §0-2990, 80-245, 81-1026, and 80-2010).¢ We have attached as an appendix a
chart which illustrates by State the Rock [sland mileage authorized to be operated
by another carrier as of November 13, 1581.

In view of the urgent need for implementation of long range solutions for contin-
ued service over Rock Island lines, and in consideration of a recent complaint by the
Trustee, the Commission on September 21 served a notice requesting all interested
parties to file comments as to whether, and for how long, service over the Rock
Island should be permitted to continue, especially where efforts are not being made
to purchase or lease the Rock Island kines. The notice also requested information
amf arguments as to the compensation formula to be used if operating authority is
continued over the Rock Island. The Commission 18 reviewing these comments at
this time.

3. Employee protection .

On June 2, 1980, when the reorganization court authorized the Trustee to aban-
don the entire Rock [sland system, he also ordered that ne employee protection con-
ditions be imposed. However, as you know, on May 30, 1980, a few days before this
authorization, RITEA was signed into law.

Section 106 and 110 of RI‘]gEA required the Trustee, through the use of high prior-
ity federal loans, to provide labor protection benefits of up to 375 million to employ-
ees of the Rock Island who might be adversely affected by its cessation of oper-
ations. On June 5, 1980, the Trustee and others filed a complaint in the bankruptcy
court seeking a judgment declaring RITEA unconstitutional and enjoining its en-
forcement, After a hearing, a preliminary injunction was issued anjoining the Com.
mission, the Trustee, and the Secretary of Transportation from fulfilling their obli-
gations under sections 108 and 110 of RITEA. A stay of this preliminary injunction
was sought but denied. Congress attempled to resolve this problem in the Staggers
Act by adding a new section 124 to RITEA. However, the district court ruled that
the Staggers Act did not cure the defects of RITEA and continued the preliminary
injunction preventing the Commission, DOT, and the Trustee from taking any
action with regard to labor protection. These matters were appealed to the Supreme
Court, and oral argument was held on December 2, 1981,

COMMENTS ON 5. 1879

5. 1879 addresses and would resolve many of the complex problems involved in
arranging for continued rajl service over lines of bankrupt carriers. It provides pro-
cedures for such continued service where other rail carriers are witling to provide
service over such lines and financially responsible persons are willing to purchase
the lines for continued rail operations.

We believe S. 1679 represents a commendable effort to solve extremely difficult
issues. The legislation appears o strike an afpro riate balance between the inter-
ests of creditors. shippers, and the estate. [ alse clarifies the Commission's authori-
ty to consider applications to purchase portions of the rail system of a bankrupt car-
vier and to issue orders involving temperary authority over such lines. We believe
the proposed clarifications will be very beneficial and witl aid the Commission in its
attempt to deal with the complex situalions which can arise when the public inter-
esL requires continued rail service after cessation of eperations by a bankrupt carri-
er. yet the parties involved are unable to reach agreement oo a purchase price.

e believe section 4 is particularly helpful. That section establishes a procedure
whereby a financially responsible person may resort 1o the Commission if its bona
fide offer to purchase a rail line has been rejected by the Trustee. If the parties
cannot agree after a 60-day period for further negotiations. the Commission is au-
thorized to determine a reasonable purchase price which may not be less than the
net liquidation value of the line. (We should note that this approach is similar te
the procedures available in all other rail abandonments under section 10905 of the
Interstate Commerce Act, as amended by the Staggers Act). This decigion is binding
upon the parlies, subject to court review, except that the offering party may with-
draw its offer within ten days. The court is to approve the sale so long as the pur-
chase price is not less than required as a constitutional minimum for the line.

We believe this procedure will prove fair to all patties, and it should gvoid the
type of stalemate referred to earlier in our testimony. Partics who are prepared io
pay a reasonable price to purchase lines for continued rail service are assured that

¢The remaining case, Appeal No 2009, challenged Service Order No 1473, which authorized
16 railroads 1o use the Rock Island’s track and facilitics. No compensation determinations were
invovled in that proceeding.
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they will continue to receive such service. Creditors and the estate are protected be-
cause the purchase price cannot be less than required as a constitutional minimum
for the line; thus there can be no taking in viclation of the Filth Amendment. Final-
ly, a potential purchaser is protected from being {orced to pay a price it cannot
alford by being allowed (o withdraw its offer within ten days of 8 Commission deci-
sion establishing the purchase price. The creditors and the estate will also benefit
from the more expeditious disposition of rail properties which should result from
the legislation.

CONSTITUTIONAL ISSUFSE

We understand that constitutional issues with regard to 5. 1879 may be raised at
the hearing. The principal issue is likely to be whether transactions required under
the bill would constitutle a taking of property in violation of the Fifth Amendment,
We do not believe that Commission intervention pursuan (o the Erovisions of the
bill for purpeses of facilitating the sale of non-operating lines of a bankrupt carrier
would be deemed to be an unconstitutional 1aking. Even if it were. the constitution-
ality of the legislation would be preserved. in our view. since the court overseeing
the reorganization of the railroad is given the right to upset the Commission-ap-
proved purchase price if it finds the purchase price 10 be less than the required con-
stitutional minimum. A similar provision was included in connection with the trans.
fer of pro?emes of various railroads in the 3R Act, and that provision was held con.
stitutional by the Supreme Court. ISee Regional Rail Reorganization Act Cases. 419
U.S. 102 (19740,

The bill adopis “net liquidation value™ as the minimum value to be set by the
Commission. [n virtually every instance. this will be the appropriate measure of
compensation. (See Matter of Valuation Proceedings Under §§ 303(c! and 306 of the
Regional Rail Reorganization Act, 445 F. Supp. 8894 (Sp. Ct. 197793 Payment of net
liguidation value operates to compensate the railroad fully for its property Substan-
tial precedent indicates that a railroad line which has been approved for abandon-
ment and which has a history of unprofitable operalions has no going concern
value, and a person who acquires the line is required te pay only the net liquidation
value of the line.

A second constitutional issue that could be raised is that the setling of constitu-
tionally-required compensation is a matter that is exclusively entrusted 1o the judi
ciary and cannot be (?:]egnted to an administrative agency. However, the Supreme
Court has found no constitutional bar to the delegation to determine claims against
the United States to an executive officer or an administraive board, and we believe
the same reasoning would apply here. In any event. the bill specifically provides for
judicial review, and this should vitiate any arguments of this nature,

Finally. it may be beneficial to provide in reporl language that the Commission is
expected to set procedural guidelines that will com?ly with due process. Athough we
doubt that a serious challenge could be raised on this issue specific language of this
nature could help deter litigation.

CCNCLUSION

[n conclusion, we support 5. 1879. We believe the legislation is helpful in clarify-
ing our responsibilities and in assisting to ensure that essential rail service is con-
tinued where financially responsible purchasers are available and willing 1o pur-
chase the lines of bankrupt railroads at a reasonable price. in addition, we support
the proposed clarification of the period during which Congress intended the Com-
mission to exercise its authority under section 122 Several minor technical modifi-
cations are suggested in the attachment to this statement, but they arc merely for
the purpese of clarification and do not affect the substance of the legislation.

One note of caution. There is presently pendinﬁ before the Seventh Circuit a pro-
ceeding which challenges the Commission’s right to assert any jurisdiction over
Rock [sland property subsequent 1o the date abandoment was approved by the Court
on the ground that its doing so interferes with the exclusive prerogatives of the re
organization court to supervise the liquidation of the Rock [sland. If that case were
decided adversely to the Commission, we could be foreclosed from exercising further
jurisdiction over the property of the Reck Island estale.

We commend the sponsors of the bill for their efforts to develop a workable ap-
proach to resolve the current Rock Island situation and other similar problems.

That cencludes my prepared statement. ! will be glad to respond 1o any questions
you may have.?

? Commissioner Gresham asked Lo be shown as concurrning




45

1504
§9.0
6.5

29556

APPENDIX

Raeoad toty!

SUGCESTED TECHNICAL MODIFICATIONS TG 5. 1879

L Page 4. lines 18 and 19—the phrase “after at least sixty days but within ninety
days" should be deleted and replaced with “within thirty days therealter.” The pres-
ent wording might be construed to provide an additionaf 60-80 day peried.

1I. Page 5, line 11—a sentence could be added stating that the purchaser will not
be responsible for employee protection.

11L. Page 5. line 6—a sentence could be added providing that the Commission may
select among competing offers for the same or overlapping lines if one offer better
gerves the public interest, provided that the amounts offered by competing parties
are not significantly different. |

Senator KasseBaum. Thank you.

The next witness is William Gibbons, trustee of the Rock Island
Railroad estate. -

It's a pleasure to welcome you. ] am sure you must realize that
you were the centerpiece of these hearings. I am very appreciative
} of your coming to participate in this hearing, and Your willingness
1 s to try and help resolve this situation. We met for almost 2 hours or
more yesterday.

Certainly it is our desire—I'm not just speaking for myself, but 1
think everyone involved, to try and resolve this without further
years of litigation, and of continual frustrated efforts. While your
| first obligation as a trustee is to the creditors of the estate, we also
g are all very aware of the potential problems facing the Midwest by

a furtherance of the stalemate in this situation. Ft's to those ends
that we are having this hearing, and we are appreciative of your
testimony.

STATEMENT OF WILLIAM GIBBONS, TRUSTEE, CHICAGO., ROCK
ISLAND & PACIFIC RAILROAD CO., ACCOMPANED BY NICHO-
LAS G. MANOS, COUNSEL

Mr. GieBons. Madam Chairman, I thank you for the opportunity
to appear before the committee, Senator Exon. For the record, I
have with me on my right Nicholas G. Manos, counsel to the trust-
ee, who will assist me in directing our testimony to some of the
procedural issues involved.

I don't think there is much need to go through the history of the
Rock Island, as I have outlined it in my testimony. Some of it has
been stated this morning. My testimony also involves the history of
the operation of the railroad under section 77 for 4% years, until
indeed we ran out of cash and directed service was invoked. And at
that point, the creditors had, in fact, subsidized the operation of
the railroad to the extent of about $200 million or more in losses
during that period of time.

And then my testimony goes into the liquidation procedures and
what we have done and what we are trying to do. As you stated
yesterday, we did try to to explore avenues which might be utilized
in order to move these sales along. I think in the long run, the
basic problem here is money, just as it is with the continued oper-
] ation of the Government and of many, many businesses in this
country, In the liquidation of this railroad the probiem is money
and the obtaining of it on the part of the purchasers.

I have spent several thousand dollars on professional appraisers,
both real estate and track structure appraisers, in order to obtain
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what | considered adequate tools to negotiate these sales. In addi-
tion to that, I have on my staff a real estate appraiser, a member
of the MAI, which [ believe is the appraisal institute.

I alse have a track structure appraiser on my staff whose meth-
odology has been reviewed by Ford, Bacon & Davis, one of the
country’s leading track structure engineering appraisers. And at
times | think that my staff appraiser is somewhat more conserv-
ative in his appraisal than Ford, Davis & Bacon has been. So it is
with these tools that I have proceeded into negotiation on almost
each and every occasion.

And what I find is that in many areas of negotiation, the pur-
chaser or the would-be purchaser cannot justify paying my price
primarily because the traffic base ol a segment upon which the car-
rier is operating or propoeses to operate will not support the pay-
ment of a price equal to what | consider at least net liquidation
value. 1 was delighted to hear Mr. Blanchette characterize net lig-
uidation value as a very elusive concept.

I might further reflect on that phrase by saying that in one sale,
my net liquidation figure, as conceived by the appraisers, was 100
percent in excess of the net liquidation figure offered by the pur-
chaser. That I find to be so. There's not that big a discrepancy. But
that T find to be the case in a great many of these negotiations.

1 was pleased to say that in that particular sale I not only ex-
ceeded theirs. but also my net liquidation figure. But the problem
still remains that this railroad has such a lean traffic base in many
areas that it simply does not support payment of a price that may
be obtained if | have to dismantle.

Now, as | said to you yesterday and I'm going to say to you on
the record, [ am avowedly interested in preserving the integrity of
these lines for rail use if it does not conflict with the interest of the
creditors. My court has mandated me to exert every effort which |
am able to exert in order to sell these segments for ongoing con-
tinuing rail use. That | am trying to do. I don't know whether the
procedure outlined in S. 1879 is going to solve the problem of
moving those sales along or not. I rather doubt that it is.

I might point out that in one instance of negotiation where we
now have a contract, the carrier is in a position where it may be
necessary for the carrier to purchase additional railroad if all else
were to stop at the end of his present line. We entered into an
agreement with that carrier that in the event that there was no
service on the one end of the line, that we will sell him what he
needs in the way of trackage in order to obtain a connection with
another carrier, and that if we cannot agree on the price because
we could not agree on a price at the time we were executing the
basic contract, that if we could not agree on a price we would pro-
ceed to the reorganization court for the establishment of a value
under eminent domain principles. Even though this is a purchase
by a private carrier, we both agreed to use those principles.

! might also add that—and I think it has been mentioned this
morning, that certainly many of the authorities along the system
could, if they wished, institute eminent domain proceedings. I have
one proceeding now for an easement out in Colorado. We have been
unable to agree on a price there. My appraiser says it's worth twice
as much as the sewer district appraiser says it's worth. The sewer
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district came in to see me and this is what we agreed upon, that
because they have a “Quick Take” law in Colorado, which inciden-
tally may pose one of the problems that I see in the Commission
proceeding—because they have such a "Quick Take' law, we
agreed that the sewer district would deposit twice what it indicates
it is able to pay and put that money in my account, and proceed to
immediately install the sewer line.

We will then attempt to negotiate the price by conference be-
tween our respective appraisers. Failing in that they will institute
eminent domain proceedings.

Now, these are facets of the private sector at work, sometimes
working faster, I think, much faster than can be expected in pro-
ceedings under S. 1879 or any other bill. If I may inject a slight
note ogslevity, | have left with the committee, among other items,
two articles on the appraisal of energy, communication, transporta-
tion corridors, written by the two men who [ think are the leading
people in the country. One is John P. Dolman, and the other is
Charles F. Seymour.! In the une article they say that back in the
days when agents representing a newly formed railroad were
buying land for right-of-way, they encountered some shrewd bar-
gainers among the Indians. One chief was asked whether he would
sell a small, eroded piece of land. “Sure, me sell for $50,000,” said
the chief.

“$50,000?7 Why, that land is ne good for planting or pasture or
anything. It’s just no good,” the agent exclaimed.

The chiefl grunted, “"Hum. It heap good for railroad.”

Now, the point I want to make is that these railroad, energy,
transportation, communication corridors are good for a great many
uses in addition to that of a rail carrier, and I think that is one of
the problems which will surface under a bill such as S. 1879, and
that is the inability to separate out the varicus uses which I think
are properties of the estate, and which must be marketed just as
the properties must be marketed for continued rail service.

One of the hopes that I have to be able to continue these many
segments in continuity as ongoing rail service is the fact that if it
appears that | have to dismantle the track, that [ will lose the title
to the land in such places as Kansas, and perhaps in Oklahoma
where the land in Kansas will revert to the abutting owners and
the land in Oklahoma will revert to the Indians.

Therefore, it is somewhat important. If I am able to sell these
segments for reasonable prices, then I will do so. And certainly, as
my court has directed me, 1 will exert every effort to do so.

I think that I have summarized as best [ can the written testimo-
ny. And I would be pleased, and Mr. Manos would be pleased, to
answer any questions.

Senator Kasseraum. Thank you very much.

Senator Exon has to leave, and he would like to ask the first
question.

I would also like to say Senator Boren has come in, from Oklaho-
ma, and will be glad to tell you whether it will revert to the [ndi-
ans or not.

Would you like to come up and join us, Senator Boren?

' The materinl referred Lo has been retained in the commitiee files.
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Senator Boren. That's quite all right, Senator.

Senator ExoN. Thank you, Madam Chairman.

Mr. Gibbons, 1 am surprised that you didr't come in here this
morning with one of those striped shirts, with a whistle around
your neck, because a referee is in a very difficult position, and I
recognize that.

I was very much interested in your testimony this morning—and
et me go right to the heart of the matter. The whole system is a
concern to all of us, of course. But let me ask you about that seg-
ment on the map, there, that is a red line basically linking Nebras-
ka, south. You are in negotiations with the Union Pacific on this.
They are presently operating the line, essentially because of the
need to get coal to a generating plant.

Could you enlighten me as to what is the status of your negotia-
tions with the Union Pacific, without revealing anything that you
should not reveal?

How successful do you think your negotiations with the Union
Pacific have been or will be?

Mr. Gissons. I think we are very close with the Union Pacific on
Fairbury to Hallum. I believe that’s the section to which you're re-
ferring?

Senator Exon. Right.

Mr. Gissons. My recollection is that I have sent a communica-
tion to them in that respect.

We have some other areas of negotiation. They are interested in
our trackage to the Goodyear plant in Topeka, Kans.,, and they
have made an offer which we have rejected. I have somebody else
interested in that segment, too.

But the point is, in answer to your question, [ think we will close
that deal with the Union Pacific in the not-too-distant future.

Senator Exon. Thank you very much, Madam Chairman.

Senator Kassesaum. Before | start my questioning, Senator
Boren, would you like to make a statement? If so, we would appre-
giate it. Just come up and take a seat. We appreciate your coming
Y.

STATEMENT OF HON. DAYID BOREN, U.S. SENATOR FROM
OKLAHOMA

Senator Boren. Thank you very much.

'l be very brief. Mr. Gordon ¥‘ay, who is a consultant with the
QOkiahoma State Department of Transportation, will be presenting
some additional testimony later. He is very knowledgeable and will
go into more detail, and 1 subscribe to the statements which he will
be making hefore the committee.

Madam Chairman, 1 first want to thank you for this opportunity
to provide comments concerning the S. 1879, your bill amending
the Milwaukee Raiiroad Restructuring Act and the Rock Island
Transition and Employee Assistance Act, to provide for a mecha
nism for determining a fair price for purchasing rail lines of bank-
rupt railroads.

It's imperative that a mechanism for arbitrating the differences
between potential purchasers and the trustee of the bankrupt Rock
Island be put into place as quickly as possible. Continued interim
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and long-term service over the old Rock Island is crucial to build-
ing confidence and good will of shippers utilizing these lines.

As you know, in the north/south line in Oklahoma, as well as
the east/west, we carry a tremendous portion of our agriculiural
production, wheat produced in that area, for example. We have had
continual loss of shippers, due to uncertainty as to whether or not
this service will be able to be continued. The impact is not only im-
portant as to the amount that is now being carried, but its poten-
tial to carry even more.

But also, it’s very important to maintain that service in order to
keep a reasonable rate structure in general, for the shipment of
vital agricultural production from that region of our State. That
really serves the heart of our grain-producing and agricultural
area, as well as an area, both in the north/south and east/west,
which is essential in the areas of the new energy production.

It serves areas where we're having tremendous amounts of ship-
ment now of equipment necessary for the deep natural gas drilling
in western Oklahoma, in the Anadarko Basin. So it is very critical
to us, and it is imperative that we move quickly. It's especially im-
portant in light of events of this past week. Another embargo has
been placed on the main north/south Rock Island line because of
difficulties in reaching agreements with the trustees, concerning
further service and the level of compensation.

This continued uncertainty over whether or not service will be
provided, from one month to the next, has a devastating impact on
shipper morale over the entire line.

Just to summarize—and I would ask that my whole statement be
placed in the record, Madam Chairman, I want to commend you for
your efforts, and the Senator from Nebraska as well, to try to get
this matter resolved.

As has already been said, | know that the trustee is in a difficult
situation. We appreciate the cooperation he has shown, particular-
ly with the State of Oklahoma. Agreement has been reached with
t{ne State on purchase of a 62-mile segment of track. The State,
through the State transportation authorily, is participating in the
actual purchase of a certain amount of the track. And also, they
have been working cooperatively with other lines, who have now
made offers—both in the north/south and east/west lines.

I feel that the State government is certainly doing its part. There
are willing purchasers, at what I feel are relatively reasonable
prices, for both segments. There are of course differences of opinion
about what is reasonable.

I advocate setting up the ICC, with appropriate jurisdiction to re-
solve these matters on a fair and impartial basis, within a reason-
able period of time so that we won’t have disruption of shipping.

I enthusiastically support your bill and hope it will be approved
by the full committee speedily. With the embargo notice going out
this week, and with the devastating impact of this potential disrup-
tion, time is of the essence.

Senator KassegauMm. Thank you very much, Senator Boren. We
appreciate your coming.

@our full statement will be in the record.

Senator Boren. Thank you for letting me interrupt the schedule
of the committee to present these ideas.
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Senator Kasseeauwm. | think that your commenting on the uncer-
tainty that exists on the part of the shippers and on the part of
potential purchasers speaks to why we are here today. I appreciate
your statement,

[The statement follows:]

STATEMENT OF Hon. Davip Boren, U.S. SENATOR FROM OKLAHOMA

Madam Chairman: Thank you for this opportunily to provide comments conrgern-
ing 5. 1879, your bill amending the Milwaukee Railroad Restructuring Act and the
Roek Island Transition and Employee Assistance Act te provide for a mechanism for
determining a fair price for purchasing rail lines of bankrupt railroads.

1 am particularly pleased 1o be joining you in this effort afong with several of our
collcagues affected by the bankrupt Rock [siand and Milwaukee Railroad Compa-
mes,

It is imperative that a mechanism for arbitrating the dilferences between poten-
tial purchasers and the Trustee of the bankrupt Rock Island be put into place as
quickly as possible. Continued interim and long term service over the old Rock
Island lines is crucial to building confidence and good will of shippers utilizing these
lines. This is especially important in light of the events of this past week which has
seen onother coburge placed on the main north/south Rock Island line because of
difficulties in reaching agreement with the Trustee concerning further service and a
level of compensation. This continual uncertainty over whether or not service will
be provided from ane month to the next has a devestating impact on shipper morale
over the entire line.

The former Rock Island lines continue to be essential to the rovement of huge
amounts of agricultural and industrial products, particularly energy related prod-
uets important to the increased levels of energy exploration that Oklahoma is expe-
nencing.

Atthough some negotiations with the Trustee have been successful, especially in
Oklahoma where the State recently reached agreement to purchase and then lease
for operations G2 miles of rail lines, it is time for bona fide purchasers to have the
opportunity to reach a fair agreement with the Trustee for purchasing these rail
lines. Okiahoma has not been able 10 reach agreement with the Trustee for pur
chase of some additional Rock island lines in our state and in fact the two parties
are very (ar apart in some instances.

S. 1879 will set a definite time-table whereby potential purchasers can expect to
have their bona fide offers decided on a reasenable busis alter negotiations with the
Trustee have lailed 10 reach an agreement. The constitutional rights of the creditors
can be effectively balanced against the public interest in continued rail service. This
bill directs the ICC 1o submit its decision to the courts and directs the court to
accepl the decision a3 long as the purchase price is not less than required as a con-
stitutional minimum (or the line.

Madame Chairman, [ want to commend you for taking the lead in this important
matter. Your dedication to resolving this problem so that restored rail service will
continue 1o beneflit our region is highly commendable. [ want to pledge to you my
supporl in these efforts and [ hope our colleagues will give this Eill their support
also.

Senator KassesauM. Certainly, Mr. Gibbons, it is not my intent,
or any of the cosponsors’ intent, to muddy the waters, but we must
find a resolution to this situation. You have commented in your
ﬂpening statement that you felt that $. 1879 would probably not be

elpful.

I would like to know why you don't believe that it would be bene-
ficial.

Mr. Gigpons. If 1 may refer to Mr. Manos, I think he has some
commenis in that respect.

Mr. ManNos. Senator Kassebaum and Senator Exon, let me also
repeat the appreciation that was offered by the trustee a few min-
utes ago, in being given this epportunity te appear here before this
committee, to solve a problem that is frustrating for all of us.

ol

We share the committee’s frustration. We share the frustration
of the public interest. And I wish, in just the [ew moments allotted
to me, to demonstrate that this frustration is not a consequence of
anything that the trustee is not doing. There is certainly no dere-
liction on his part of any duty that he has, either under section 77
of the Bankrupicy Act or under any law, and most certainly there's
no dereliction of duty under the mandate that he has received from
the reorganization court.

[ notice that the room is filled with those that support the public
interest. We have here what is a classic confrontation between
public and private interests, the latter being represented here by
the trustee and the creditors.

The trustee feels very lonely here today, just as he has felt very
lonely when he was attempting—and valiantly attempting—to pro-
tect the public interest by keeping the Rock Island afloat, despite
the fact that in 1975, when he assumed the stewardship as trustee,
the railroad was one step away from oblivion.

Consequently, I must for the record point to some of the unkind
remarks that have been piaced in the record here, concerning a
supposedly irresponsible trustee who was not fuifilling his fiduciary
duties, or some of the other unkind remarks about a judge who ap-
pointed his partner. Judge McGarr is not here today to respond. 1
wish that he was. Since he is not, [ must remind the committee
that for 4% years, this judge. through his trustee, strove very val-
jantly to protect the operation of the Rock Island in the public in-
terest, and to keep Rock Island in the public domain.

Trustee Gibbons was alone, with very little support from the
gublic interest. He did have some support {rom the individual

tates involved, but where significant support was required, in
terms of rehabilitating the track that requires massive rehabilita-
tion, he got none.

1 will never forget the day, Senator Kassebaum—January 20,
1980, when the trustee presented his core reorganization plan that
would have preserved public service in your State, Senator, as well
as in other important States where the Rock Island operated. Not a
single voice was raised to support the trustee’s reorganization plan.
And Judge McGarr tock note of that for the record when he reject-
ed the plan and ordered Rock Island’s liquidation.

The FRA, as a matter of fact, insisted that the Rock Island was
absolutely nonessential and must disappear. The ICC, although
absent at that hearing, had indicated that even if the court reorga-
nization plan was presented, that it would not object to the court
rejecting the plan. And I can go right down the line.

So I won’t recriminate here, except to say that these are unkind
statements. This trustee sirove to protect the public interest and
not to destroy it. But it seems like bankrupt railroads never die
they just continue to be regulated, as I told you yesterday in our
brief meeting.

Now let me come now to S. 187Y.

Senator Exon is not here, but I appreciated his statement that
there are two sides Lo a story—and most certainly there are two
sides. The map that you have in front of you doesn't give the full
story. It is full of red marks indicating lines that are unsold. But
this is not the fault of the trustee.
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The problem is that there is a genuine dispute with respect to
price. There just is no money with which to fund the acquisition by
so-called financially responsible entities.

Now, who is the trustee dealing with when it comes to financial-
Jy responsible entities? We've heard—and since OKT is going to
testify here shortly, and the Mid-States Port Authority, and they
are following us, perhaps something should be injected into the
record with relation to those two entities.

Now, I can’t understand how anybody can assume, even if this
bill was enacted, that OKT is a financially responsible entity that
can purchase anything from the Rock Island at the prices that we
tatk about. The consideration that the QKT has offered to the Rock
Island is $45 million to acquire 300 miles of track, included in
which is a very valuable 34-mile segment between Fort Worth and
Dallas.

The trustee attempted to interest the OKT in excluding this val-
uable segment from the negotiation, and repeatedly told OKT that
successful negotiations might ensue if that valuable segment was
excluded, because the QKT really doesn't need it. They have paral-
lel routes that are owned by the M-K-T Railroad, which is its

arent.

b But despite the attempts made by Mr. Gibbons to have that seg-
ment excluded, the QKT insisted, in its final inflexible offer, that
$45 million was absolutely the final and last offer for all of the
properties.

Consequently, my point, Senator Kassebaum, is that there just
isn’t enough money available, and the Government is not facing up
to the issue.

Mr. Blanchette, the FRA Administrator, I believe very soundly
stated that under the present climate, quite obviously Congress is
not willing to confess a taking here, And I believe that what this
bill, on its face, purports to do is to effect a taking.

Now, his analogy to the constitutional tests that were applied in
the matter of the Northeast railroads is an incorrect analogy. We
are talking about apples and oranges. In the Northeast corridor sit-
uation, may [ remind Mr. Blanchette—and he knows that very
well—the Government confessed a taking and funded a shortfall.
And at this precise moment, those estates are being compensated
with Government money.

This is not the case under $. 1879. The Government, as the FRA
Administrator candidly admits, is avoiding the taking issue. So,
what is 5. 1879 attempting to do?

What it does, I respectfully submit, Senator Kassebaum, is to
affect private interests, and by establishing a constitutional mini-
mum—which I don’t believe is even applicable here—they seem to
believe that a constitutional dimension has been solved. It has not.
The constitutional minimum which this bill talks about would be
very appropo only if the Government would confess that there is a
taking here, and that this estate must be compensated.

But without the wherewithall to fund the public interest, I can't
see that the OKT, which is not a financially responsible entity,
Mid-States Port Authority or other entities that are trying to ac-
quire important segments of the Rock Island, will be able to do and

I can't see that the act provides the proper mechanism to break
this roadblock.

Now, it’s almest akin—and | see the red light. Do I have any
more time?

Senator Kassesaum. Go right ahead.

Mr. Manos. It's almost akin, Senator Kassebaum, to the manage-
ment of a shoe store—I was thinking of this in discussing it with
the trustee this morning—that has a big quantity of size 4 shoes
and a lot of size 6 customers, and it hires a strong shoe clerk to fit
those 4s into the 6s. You just can’t do it.

What you've got to do is provide the money for the purchase of
these lines from the Rock lsland. Otherwise, I don’t see any solu-
tion to the impasse.

Senator KasSeEBaUM. It seems te me, Mr. Manos, what we have to
do is come up with a way to get a fair valuation. This is really
where we're at. You say tﬁat getting the value is what you feel is
important for the estate. Obviously. I couldn’t agree more that this
is the obligation and the duty of the trustee.

On the other hand, you are saying that there is a potential
taking because bona fide purchasers believe the value of the lines
is less than what you believe the value is. The question of value is
where we seem to have reached an impasse in most of these negoti-
ations.

[ would like to ask you how you have arrived at your valuation
of the property. And what mechanism you have in place for deter-
mining that valuation?

Mr. GisBons. Are you speaking now of just the OKT property?

Senator KassesauM. Just in general on the Rock Island proper-
ties.

Mr. Gissons. In general, 1 have retained Ford, Bacon & Davis to
do the track structure appraisal for me; and have retained the
services of a real estate appraiser—Schlays in the north and Boll-
ing in the south. I have the MAI appraiser on my staff. A combina-
tion of these people, together with Mr. VanKuyken, who is my
track structure staff man. I have obtained values which, as I said
before, I use in negotiations.

Senator KassesauM. How do you value lines that really have no
corlnmercial value and that would probably be sold for salvage
value?

Mr. GisBoNs. When you say ‘‘no commercial value,” you mean
that nobody wants to operate them under any circumstances?

Senator Kassesaum. That's right, or there's low interest.

Mr. GieBons. Those lines are valued on the same basis as the
other. We have to determine the content of the track structure—
content being, of course, the weight of the rail. And the rail which
can be re-used will be sold as relay rail. That's graded into two
grades, 1 and 2; and that rail which is under a certain weight—90
pounds by our standard, is referred to as scrap. That is compared
to the scrap prices.

We have the cost of pick-up, because we have a contract with an
independent contractor to pick up those segments which will have
to be dismantled. So we know what the cost of pick-up will be.

We have certain transportation parameters with respect to the
material. There's a certain percentage of the ties that will be re-
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marketed, a certain percentage which will be buried. Generally the
ballast is buried or left intact, and the adjacent property owners
will buy it, and they will take into account the cost of reclamation
in offering me a price for the roadbed.

That is, in general, the manner in which [ arrive at prices to ne-
gotiate, particularly such segments as you referred to as “nq com-
mercial value.” T have to have some idea as to what I'm going to
get if | have to pick it up, and this is the way we go about it.

Senator Kassesaum. Right now, scrap value is not selling at a
very good price. I don't know how you are able to place a value on
that property which would be above scrap value, when there is no
other use for the property.

Mr. Gissons. The contractor has set certain prices in the con-
tract below which a contractor cannot sell without my permission.
That means that he may have to inventory some of this material
until the prices get better.

We all hope, some of us feel, and some others of us think that we
are hitting the bottom of the barrel in this so-called “recession.” If
that is so, we expect things to get better, and with things come
prices getting better, and so on. So we will stockpile some of this
matierial if we have to, in order to avoid, let’s say, even a loss on
serap.

Se?'lator Kasseraum. You have contracted, I believe, with L. B.
Foster.

Mr. Gresons. Yes, | have.

Senator KassesauM. The contract is to market the rail that is
sold for salvage on lines on which there is no further service or any
potential for operation.

Have you consummated any such sales of salvage rail, and if so,
how much was that?

Mr. Gissons. We have just dismantled our first segment up in
northwest JIowa on a line that has not been in use for many years.
So we do not have the full experience of having gone through a dis-
mantling and remarketing of the material. L. B. Foster does have a
contract with us to pick up loose track material at certain designat-
ed locations on the railroad, of which we had guite a bit. I might by
example—that example, state that the highest bid that I had fer
the loose track material on the property was about $1,100,000.

Foster came in and agreed to instead of buying it in bulk, market
it for me at a set commission. And I am happy to report that to
date they have marketed about $2'% million worth of this loose
track material—of which nobody had any idea as to the worth.

Senator KasseBaUM. About how much is that per mile? How
much are we talking about?

Mr. Giseons. That’s very difficult, because this was not installed
material. This was material which was lying around in yards, on
many occasions along the right-of-way, in storehouses, and so on.
So it was not installed, and therefore | cannot give you a per-mile
value.

Any per-mile value is going to vary with respect to the content of
the mile. In other words, if it’s all Bo-pound rail, you know you are
going to sell it for scrap. If it's 110-pound rail, you know you are in
all probability going to be able to sell it for relay rail. We will have
one segment which will be dismantled, and I believe the relay rail
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in that segment has already been sold before it ever got out of the
ground.

It had to be at prices which were stated in the contract, or above
those prices.

Senator KassepauMm. You suggested the use of the power of emi-
nent dormain as a possible means of arbitrating differences between
seller and purchaser in the valuation of property. In what forum
do you think these proceedings would take place?

Mr. Gigeons. It can take Blace in the forum of proceedings before
the reorganization court. Primarily, this is where it has taken
place. And [ think we cited examples yesterday of the state of the
city of Dallas, wherein it needed some property for its new sports
arena and it was ready to file condemnation proceedings when we
agreed on a price. The sewer district in Colorado is going through
the same thing. So that those proceedings would be before the
court.

Now, the RTA in Chicago, the Regional Transportation Authori-
ty, was unable to arrive at an agreed price with me. And it filed for
leave in the reorganization court to file an eminent domain pro-
ceeding in the State court. The reorganization court thought that
the case had better be left with the reorganization court. One of
the reasons is that our court, [ think, is very familiar with the
values in this estate, and in the RTA's instance, we have a freight
carrier, the Chessie, which is operating over part of the property
that the Regional Transportation Authority seems to condemn.

So therefore, having both of those entities in the same court fa-
cilitates a solution to a problem which does exist there, and that is
how much of the yard, for instance, at Joliet can the Chessie have,
or how much does the RTA really need. These are pressing prob-
lems in this Chessie lease, which [ have just signed and which is to
be sent to the reorganization court for approval in the next week
or so. But that's before the court, and the court has the advantage
of having everybody and every issue before it in order to make a
proper decision. You have instances where eminent domain pro-
ceedings involve the law of the particular locale, the particular
State, and I am not sure the Commission is at all capable of deter-
mining the various eminent domain principles.

I might point out, too——

Senator KasseBauM. Pardon me, Mr. Gibbons. Why don’t you
think it would be?

Mr. Giseons. I don’t think the Commission is set up to determine
the applicable jurisdiction law with respect to these items that we
are talking about. I am talking about eminent domain now. If we
were to go——

Senator Kassepaum. But you feel the reorganization court
would?

Mr. Gieeons. The reorganization court is the U.S. district court,
which historically has been able to apply the law of every jurisdic-
tion in this country, no matter where that courl sits.

[ would also peint out, Senator, with respect to the time factor,
whether they scale it down to 75 days from its present 195 days,
which I think I counted in the statute, or 90 days, or whatever, |
am mindful of what [ think was the New Haven inciusion case,
which went from the Commission, which had to determine valua-
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tion to the Supreme Court of the United States, I think, three
times, wherein the Supreme Court sent it back to the Commission
and said, you still haven't figured out the right value.

Now, these are very complex problems, | know. In that case, they
were Lrying to determine what part and what value that particular
carrier played in the whole Northeast problem,

But I think we have got the same problem with respect to the
Rock Island in miniature, that is, how are we going to determine
these values in this fashion before a Commission which [ think is
bogged down with miltions and millions of procedures right now.

genator Kassesaum. This again goes back to what we seem to
always end up with. That is the issue of who is going to be able to
give us a valuation estimate that we can agreec upon? What might
seem fair to the other side doesn't seem fair to you and vice versa.

You mentioned that the Government is not willing to participate
in this procedure. What do you think would be a fair amount of
Government participation?

Mr. Gissons. The Government, I think, is going to have to par-
ticipate if there is going to be a preservation of some rail service in
these areas. It's going to have to participate by subsidizing the
shortfall which is involved here. 1 think in my negotiations with
Mid-States, it appeared that regardless of what the net liquidation
value would have been, that the traffic base which they protested
was so lean, they could not support a price that [ was asking. All
they could support was the price that they mentioned, that they of-
fered, and while they did state that the price that they had offered
was in excess of their net liquidation value, it was woefully short of
the value which [ have in my file.

Mr. Mancs. Senator, may | address the question of eminent
domain?

Senator Kasseraum. Yes.

Mr. Manos. Quite obviously, what 8. 1879 is attempting to do is
to place in the Interstate Commerce Commission the decisionmak-
ing power with respect to what is akin to an eminent domain court.

The problem that we have there is that when the applicant, for
example, is the OKT, or even the Mid-States Port Authority, that
what the Commission is being asked to do is to attempt to fit the
economic requirements of these particular entities or others to the
public interest, and perhaps at a loss or damage to the estate.

The same problem might exist with respect to eminent domain
even as a vehicle before the court. If the OKT, for example, was to
file eminent domain proceedings and ask for the properties, and if
the court, for example, was to find that the OKT's valuation was
wrong, and that the valuation should be considerably more than
what the OKT is offering, then we have the question, again, of
whether the OKT has any ability to meet that valuation price
which it quite obviously does not have.

The obvious solution, then, with respect to this dilemma, wheth-
er it's handled by the Interstate Commerce Commission or by the
court, is a public funding of the shortfall. It’s absolutely unavoid-
able.

Let me summarize what my opinion is with respect to the consti-
tutional aspects of the bill so that it's clearly stated in the record.
What S. 1879, in my opinion attempts to do, is to affect the private
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rights of the parties, ostensibly in the public interest, but without
making any provision for the funding for the public interest. Quite
obvicusly, the OKT cannot afford t¢ pay what ultimately might be
a valuation established either by a court or by the Interstate Com-
merce Commission.

What does the public interest do then? Do we go through a long,
tedicus drill, even assuming for the purpose of argument here that
the act is constitutionally supportable? Do we go through a long
driil, then, of a valuation proceeding with the court reviewing it,
and perhaps finding that the constitutional minimum has not been
achieved? And where are we at the end of this drill? We're right
back to square one.

So it’s a question, then, of public funding. Now, the solution does
not lie here with the trustee. The solution lies with Congress in
coming up with a different solution other than the one presented
by S. 1879. And I assure you, Senator Kassebaum, if money was not
an issue here, the problem would disappear very rapidly.

Let me address some of the matters that the other witnesses ad-
dressed with respect to the commerce powers that Congress has.
Admittedly, it does. It has broad powers under its commerce provi-
sions to go ahead and do what it is trying to do here, but within
constitutional limits. Could it be said that the Congress, if it felt
that General Motors should not produce any more cars and that its
cars should be produced by Ford in the public interest, then dictate
a sale of all General Motors assets to the Ford Company? It could
not do so. It would be arranging private interests for a private
benefit unless it acknowledged a taking in the public interest.

And I submit respectfully that there we have a constitutional in-
firmity that I believe will fail to accomplish the expedition which is
the motive of the act. Rather, we are going to go into a long foray
again just as we did in labor protection, which bas yet not been set-
tled, of trying to decide whether we are within a constitutional di-
mension.

I fear that S. 1879 is constitutionally infirm unless the takings
issue is settled by the bill, and unless the Government comes up in
these small instances where the public interest apparently is so im-
portant with a public funding so that the OKT can acquire these,
and acquire it and still be able to make a profit—the OKT is not in
this business to serve the public interest as a loser.

Certainly, the Constitution doesn’t mandate it to do so. It has to
acquire this property and make a profit if it can. Now, the State of
Oklahoma—and [ was very happy to hear the Senator from Okla-
homa make this statement—was very innovative here. They ad-
dressed the issue. And they said that Farmrail which was unable to
reach the trustee's price quite obviously was not constitutionally
mandated to put up that price and lose money.

So the State of Oklahoma did it. They put up the money. Similar-
ly, they could exercise the rights of eminent domain, any of these
States—the State of Kansas can do it for the Mid-States Port Au-
thority, and buy this property, and then lease it back to the Mid-
States Port Authority, who could then afford to run it, because it
doesn’t have the capital to make the initial acquisition.

So it appears to me the public interest has to fund it. S. 1879
does not provide the funding mechanism, in my opinion, and I state
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this respectfully. Unfortunately. it does not, and I would ask you,
Senator Kassebaum, and your committee, to examine this very
carefully so that we don’t make a mistake of a ]on? and tedious
foray again into constitutional dimension which will fail to achieve
our purpose. _

Senator Kassesaum. | don't want to be involved, as I said, in
tengthy litigation that will put any solutions further down the
road. But, I would respectfully disagree with you that the question
of public interest is the sole concern of the ICC, nor is it our sole
concern.

Obviously, that's a factor. It seems to me at this point that there
is almost an effort on the part of the estate to see how much the
Government might be willing to pay in assisting this liguidation
and in these purchases, whether it’s the Federal Government or
the State governments. This goes back again to setting a valuation
price that is reasonable and fair, not how much can be extracted
from the Government. 1 think that this is a very important issue
apart from the public interest issue.

Mr. GisBons. We are not insisting that the Federal or the State
or the local governments put up this moeney; we are only suggest.
ing that—let us assume for a moment that my price is not unrea-
sonable, and that the of'fering price is. And let us assume for a
moment that the offeror says, "OK, I will accept your price.”

In many instances, they do not have the wherewithal to buy. The
OKT couldn’t buy now if they——

Senator Kassepaum. All right. Who else can? You don’t have
competitive bids on that line, do you?

Mr. Gisgons. That was the only suggestion that was made by us,
was that in some instances the State or the Federal Government
may have to provide the shortfall.

As 1 understand, OKT, they are relying completely upon either
the shippers or the FRA or the State of Oklahoma. Mid-States Port
Authority is not. Mid-States Port Authority intends to issue indus-
trial revenue bonds and get some money from the FRA. We have a
little cutfit up in Iowa which has agreed on price with us and has
done all the fighting that it can cﬁ; before the Commission, has
been asked to resubmit at least two to three times before the Com-
mission. We finally got from the FRA from which it needs the
funding the very nebulous letter that indicates they really aren’t
prepared to fund at this time, because they really don’t know what
they are going to be able to fund with, and that’s only a 34 million
sale.

Senator Kassesaum. Your responsibility is to get this sold and
the creditors paid.

Mr. GiBoNnS. Yes.

Senator Kassepaum. Have you made an overal]l evaluation of
what you feel you can get {or scrap value without unrealistic esti-
mates and also, what you can get for the sale of those lines where
there has been a bid made by bone fide purchases and put it all
together to see if you come out with a package that's going to be
able to satisfy the ¢reditors?

Mr. Gierons. 1 think if I were to sell at what [ would call the
distressed prices that you are now mentioning, that we would be
short of what we would have to get in order to pay the creditors,
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Senator Kassesaum. How much?

Mr. GisBons. | can't even give you an estimate now. The reason
why I can’t give you an estimate is because there really aren't—
there's several negotiations pending. There are several prices flying
around, and 1 haven't dollarized the lowest possible minimum
against a middle, against a high. 1 did quote a high which I really
don't care Lo quote now, to semebody that would express mild in-
terest in possibly purchasing the whole system, and I got together a
very quick, what T would call a very—the highest ballpark figure
that I could get. And it was a very substantial figure.

I do have in the file the net liquidation value of the entire
system. But then since that figure was compiled, there have been
sales, there have been negotiations, and so 1 do not have the
answer that you ask. .

Senator Kassepaum. Have there been expenses against the
estate? The September income statement that you filed with the re-
organization court indicates the State had expenses totaling $2.7
million. That's cumulative through the year?

Mr. Gissons. That's through the month of September. I think
you will find most of that was depreciation.

Senator Kassesaum. Of that amount, $156,000 is attributed to
the expense of the trustee.

Mr. Gissons. That's correct. Included in those expenses are the
expenses of the appraisers and the consultants. We have an alloca-
tion of expenses by cost centers and many of the—in fact, all of the
appraisers’ expenses are attributable to me.

enator Kassepaum. What is your annual salary as trustee?
, Mr. GisBons. I do not have a salary. On two occasions each year,
[ apply to the court for compensation.

Senator KasseBaum. And what is that?

Mr. GiBeoNs. What has it been?

Senator KasseBauM. Yes.

Mr. Gisons. $180,000 a year.

Senator Kassepaum. What is the annual budget for legal fees for
the estate?

Mr. Giseons. You're speaking of outside counsel?

Senator KassepauM. Qutside or inside.

Mr. GieBons. Inside, I have a house gtaff of seven attorneys.
Under them are the claim agents, also the tax people, and so their
budget is probably close to three-quarters of a million dollars. I
don’t have those figures with me now. Had I known you wanted to
know that, I would have brought them with me.

Mr. Manos. May I address those issues, Senator Kassebaum?

Senator Kassesaum. Yes.

Mr. Manos. I believe | know what you would like to know here.
You'd like to know about the fees paid as costs of administra-
tion——

Senator Kassesaum. It's a question many people have raised.

Mr. Manos. Quite obviously, so let me address it.

Judge McGarr, from the very outset of the administration of this
estate, has been extremely sensitive to costs of administration.
Quite obviously, when this case was filed, it had the potential of
being the largest liquidation of any railroad, exclusive of the Penn
Central.
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Penn Central, of course, had no problem. In one stroke of the
pen, Penn Central transferred all of its assets to Conrail, all of its
rolling stock, all or substantially all of its right-of-way, transferred
its labor and whatever problems it had with respect to labor protec-
tion.

So Mr. Blanchette, when he was serving as trustee of the Penn
Central, didn’t have the problems that this gentleman on my left
has. After the arducus process of attempting to preserve the public
interest for 4% years, we then went into a lengthy liquidation proc-
ess.

Unfortunately there was no model for this liguidation. This
trustee had 28,000 cars or more spread all around the system after
the KCT surrendered the properties to him. He had a 7000-mite-or-
more system to liquidate—not to transfer as was done in the Penn
Central case to Conrail, but to liquidate and to parcel out piece-
meal.

The problem is massive in terms of the level of costs of adminis-
teation, and this is documented. The Rock Island situation, howev-
er, has been a model of economy. There has been no waste, and
this is something that Judge McGarr has watched very carefully,
especially being sensitive to the fact that he has been accused in
this particular interest of appointing a former partner.

The reason Judge McGarr did this—and it's in the record of the

court proceeding, and let me repeat it here today sc that the public
can hear it—Judge McGarr made a statement for the record that
when he considered the question of the appointment of a trustee,
he had many, many candidates that were presented, most of whom
were nol known to him, and he made the decision that he was
going to appoint somebody that he knew extremely well, knew his
capabilities and that didn’t have to be tested, knnew his honesty and
integrity, and consequently he appointed Mr. Gibbons.

And if anybody takes any issue with that, let them step forward.
Judge McGarr has repeatedly defended his. appointment, and has
done so with ample justification.

Let's get back to costs and perhaps legal costs. I would be the
happiest man in the world if this administration was to end tomor-
row by some appropriate mechanism or legislation that would put
me back 100 percent it my law practice where my specialty is
bankruptcy and reorganization. In the present climate, as you
know, Senator, unfortunately v.e have a rampage of bankruptcy fil-
ings, so that the small fees Lthat are attributable to my area as
counsel for the trustee are something that if I were out in the pri-
vate ]sector and away from this case, would triple and perhaps qua-
druple.

I accepted this case and the chalienge voluntarily. I did so, and |
will stay with this man so long as the court and Mr. Gibbons desire
my representation. But [ can tell you quite frankly that this has
been done at a sacrifice. I'm not complaining, but I'm only stating
to you, Senator Kassebaum, and to the committee that if you com-
pare Rock Island te other railroad administrations, you will find
that this case has been a model of economy.

But this doesn’t address the real issue here. Where do we go now,
and what is the appropriate mechanism? And this is what trustee
Gibbens is desperately trying to explore with you here today. We
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are not here to recriminate about the past but only look to the
future and see what we can do here.

Senator KassepauM. I appreciate that I don't believe that the
public interest is served if lines are sold to purchasers who do not
have the wealth and stability to maintain those lines.

What we want first is a viable, solid rail transportation system,
in addition to your desire to satisfy the creditors. It doesn’t seem to
me it should go beyond that.

Now ] would like to go back to competitive bidding. There's not
much of that going on is there?

Mr. Gisrons. There is, and it's very spirited at times.

Senator Kassepaum. Well, that's good.

Mr. Gigsons. May [ interject——

Senator Kassepaum. You did mention that there had been an
offer of $12 million, I believe, for a line that would run from Colo-
rado Springs through to Kansas.

Mr. Gippons. Are you talking about Mid-States? Mid-States
doesn’t go that far. Mid-States, I believe, has its terminal—there's
450 miles of the Mid-States desired segment, 265 of which is in
Kansas and the balance in Colorado.

Senator Kassepaum. You have said that offer is inadequate. Has
there been any other offer on that line?

Mr. GisBoNns. Senator, there are other, let's say, miscellaneous
offers. It is inadequate in view of what my file indicates I can get if
I have to dismantle it. I can't give away——

Senator KasseBaum. You can get at least $12 million for scrap
value for that segment of the line?

Mr. GieBons. Senator, my file indicates I can get well in excess
of $18 million, and 1 have valued the land in Kansas at zero. The
reason why I have done that, as I think I explained, is because
under the Kansas Supreme Court decisions, a railroad having a
right-of-way under certain circumstances in Kansas is deemed only
to have an easement for the use of that property for rail purposes,
and if it dismantles the track, it loses its title to the abutting
owners. So in that evaluation which I have, which I have discussed
with Mr. Boyd and Mr. Willis on many occasions, I have zero for
the land in Kansas.

I still have a value well in excess of $18 million——

Senator KasseBaum. It would be zero even if you sold for salvage
value.

Mr. Gisgsons. No. In that respect, let me say this. My real estate
people have been engaged in selling considerable parcels of land,
and they have to parcelize these rights-of-way when they are aban-
doned and dismantled in areas where our title is less than fee—in
most instances, easement property, because by court decree it
would revert, if necessary—would revert to the abutting owners.

In many of those instances, I'm getting prices of as high as
$1,150 per acre for a quitclaim deed, where admittedly I have no
title to the property on a dismantling. There’s no question about it.

We just completed sales down in Louisiana where—they call it
something by suffrance with respect to the railroad. I have no title,
but they paid me $1,050 an acre down there. I've gotten as low as
$500 an acre for this type of a sale.
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What I'm saying to you is that my file, with its value in excess of
$18 million, shows zero for the Kansas land. If I have to dismantle
the rail and market it and market the ties and sell off the proper-
ty, I know I'm going to get something for that land in Kansas.
Maybe it won't be what we would call across-the-fence value if you
have a fee title to the property.

Mr. Manos. There’s another element to this, Senator Kasse-
baum, aside from the liquidation values attributable to the disman-
tling and the sale of the separate parts, and I don’t believe that the
record is complete here teday unless this statement is made.

The trustee is in receipt of very serious offers here that deal with
nonrail use. The bill, 5. 1879, has the avowed purpose of protecting
the public interest through continued rail use, and this is laudable.
But it doesn't fully explore the asset values that an abandoned rail-
road can achieve through the liquidation process.

Consequently, since the order of abandonment has been entered
and since the liguidation process is now moving forward and the
courts have stated that the reorganization court quite properly or-
dered the abandonment under Brooks-Scanlon and all of the other
cases that deal with the rights of creditors, now that this process is
going forward, this trustee has a fiduciary duty to achieve the
highest and best prices. And in so doing, he is examining other
areas of potential realization of value for nonrail use in conjunc-
tion with rail use.

And perhaps this is one solution in your particular State with
the Mid-States Port Authority. I'm sure the trustee doesn't wish to
open this up to public discussion; perhaps this can be done in
camera.

There are people that are looking for transmission lines for
energy and communications throughout the entire system and pos-
sibly through the line that the Mid-States Port Authority wishes to
acquire for continued rail use. Perhaps an accommodation can be
reached there so that the spread between the $20 and the $12 mil-
lion can be narrowed by values that are achievable from other
sources for nonraill use. And this is precisely what trustee Gibbons
is examining right now. His door is never closed; it was never
closed to the Mid-States Port Authority, and he assumes at this
moment that negotiations are still open.

But my point is, that S. 1879 does not explore for the estate any-
thing other than values attributable to rail use. There, | respective-
ly submit, is another defect that only the court through its trustee
can really unravel. The various interests of the estate to which it is
now entitled as a consequence of the abandonment.

Mr. Moritz is here on behalf of the First National Bank, repre-
senting all of the creditors of the estate. Perhaps he can throw
some additional light on this.

I must say, as far as the trustee and the ¢reditors are concerned,
that their objectives are common—the realization of the highest
and best vatues for the estate, be it through continued rail use or
for any other use. And consequently the distribution to creditors
has been delayed as a consequence of the impasse on valuation and
sales price. It's been also delayed as a consequence of the other
foray into the constitutional dimension on the labor protection
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issue, and certainly they are as frustrated and disappointed as you
are, and as we are.

Senator KassesauM. Have vou figured labor protection costs in
your valuation of the property?

Mr. GieBons. In the valuation? No, I have not figured it in the
valuation. You see, the very issue of whether or not this estate is
liable for labor protection has been argued before the Supreme
Court as of the first part of this month, involving the Rock Island
Transition Act. Hopefully, we will have a decision sometime early
next year that will, we again hope, forever solve the problem of
whether or not I am liable to pay labor protection.

Now that has been one of the main factors which has prevented
me from filing any kind of a plan. I cannot file a plan treating with
the creditors until I know the the extent of their claims. [ certainly
have no idea right now whether this estate is [table or not for the
payment of labor protection. If it is liable, is it going to be liable to
the extent of the $75 million which is the amount stated in the
Rock Island Act, or will it be liable to a further extent under the
Commerce Act, section 11347?

I don’t know whether it will be or not. And therefore it is impos-
sible for me to treat with all of the creditors now, because I don't
know who all the crediters are.

1 have three main segments which need to be sold. One is the
Sunbelt Line. [ have been negotiating with the A-OK, they call
themselves; that’s Arkansas-Oklahoma combination. Mr. Gordon
Fay, the consultant whom I think is testifying, may enlighten us
further on that. They have avowedly been dealing with the Santa
Fe to lease the property to the Santa Fe upon an acquisition from
the trustee.

It is my understanding, these negotiations are still ongoing.
When we last broke off, which was sometime over a month ago, my
understanding was that I would hear from Mr. Fay and his asso-
ciates in the very near future, because the Santa Fe was to be the
subject of the conversation.

Now the Santa Fe meanwhile has not done anything, as far as I
know, about getting together with A-OK.

Let me say this. There’s a little quirk in the Tax Act which Con-
gress just passed which was pointed out to me the other day, and it
may have some bearing on the present problem of people not want-
ing to buy. It’s my understanding that act, which permits railroads
to depreciate, to write off formerly nondepreciable property, which
was their track structure—that act permits them to do so within a
period of 5 to 50 years. In other words, they may choose the 5-year
period upon filing their income tax for 1981, or they may elect to
take anything up to 50 years. This is a great vehicle for a railroad
in its acquisition of property. While it may make its earnings look
somewhat bad, it will be of great assistance to its cash flow.

Now the Chessie pointed out to me that they could not buy the
property that they have entered into a lease with me for. The
reason they cannot buy it is because under the law, anybody who
has ever been in possession of this formerly nondepreciable proper-
ty is disqualified from writing it off if it later acquires the proper-

ty.




64

I know that’s not the problem of this committee, but [ wanted to
" point out to this committee that that problem may exist, because
his suggestion to me was, I may have to enter into a lot of long-
term leases. And I said, “I'm not interested in long-term leases.
Your lease has not been approved yet”—the Chessie’s lease—‘‘and
I don’t know what the creditors and the court are going to say
about it. But suffice it to say, I'm interested in cashing out, the
estate paying off the creditors.”

But I did want to point that out to the committee.

May I correct what I think also may be somewhat of a mis-
impression, and that is with respect to my compensation?

I practiced law for 30 years before I was appointed to this job. ]
think from my knowledge of myself and my capability, that if this
job was terminated tomorrow, that 1 am capable of making a very
fine living somewhere else.

Senator KasseBauM. I'm sure there are days you wish you were.

Mr. GiBeoNs. There are many times that | wish | were,

Senator KassesauM. Thank you, Mr. Gibbons.

Mr. Manos?

Mr. ManNos. I hope we've fully explored all the problems. If there
are any further questions to be propounded to myself and the
trustee, we're here in the hearing room.

Senator Kassesaum. Thank you very much.

[The statement follows:]

STATEMENT OF WiLuam M. G1Bnons, TRUSTEE OF THE CHIGAGO, RocK IsLaND &
PaciFic RaiLroap Co.

Mr. Chairman and Members of the Committee: Thank you for the opportunity of
appearing before you in connection with 5. 1879,

On March 17, 1975 the Chicago, Rock Island and Pacific Railroad Company, for
the third time since 1917, sought protection under federal bankruptcy Jaws and filed
a petition for reorganization under Section 77. This acticn was the culmination of
the ill-Tated Union Pacific-Rock Island merger proceedings which had labored
through 11 years of hearings before the Interstate Commerce Commission. Approval
of the merger in late 1974 wos so beset with conditions unacceptable to the U.P.
that it declined the merger. By that time the Rock Isiand System had deteriorated
to an intolerable physical ang financial condition.

I was appointed trustee by U.S. District Court Judge Frank J. McGarr tnow Chiel
Judge of the Northern District of lllinois. Eastern Division) shortly after the com-
mencement of the reorganization proceedings.

Under the protection of Section 7T and appropriate orders of the reorganization
court, | operated the railroad in the public interest for 4'% years An estimated $250
million was required for rehabilitation of the road bed which 1 actively sought from
the Federal Railroad Administration under the Emergency Rail Service Act. The
FRA offered and I was only able to borrow $17.5 million. This sum, together with
internally generated funds and l[owa State and shipper-funded track project loans.
was woelully inadequate to accomplish the re-building job.

We were able 10 acquire by lcase B8 new locomotives and over 5,000 new freight
cars. A car rebuilding program was begun in 1977 with 4-R-Act funds. Locomotive
power and rolling steck was consequently more than adequale. The condition of the
road bed plagued us. however, and made it increasingly difficult to maintain com-
petitive schedules. Finally. our meager cash was drained by the onslaught of the
worst winter of the century (1978-1979), double digit inflation which began in late
1978 and exploding fuel prices (from 40¢ to 90¢ a gallon in the first few months of
1979). This crisis was climaxed by a strike called by BRAC and UTU in August,
1979. As mandated by law. | attempled to continue service and to operate with man-
agement personnel. After 35 days the cash ran out and the ICC invoked directed
service, placing the Kansas City Terminal Ry. Co. ("KCT") in possession of the prop-
erty in October, 1979,
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There immediately ensued hearings before the reorganization court on a petition
1o compel liquidation, I was given leave by the court to file a reorganization plan in
December. A comprehensive plan was filed and embraced an operating 2.000-mile
core railroad centered primarily in Illinois and lowa, with the balance of 5.500 miles
of right-of-way to be liquidated. ‘

On January 25, 1980, the court rejected the plan as unfeasibie and ordered me to
liguidate the properties of the estate in the interest of the creditors. At this point in
time creditors had subsidized the public interest over a five year pericd to the
extent of over 3200 million in operating losses. ]

Accepting the court’s mandate, [ immediately reorganized my stafl and work
force of about BO0 persons to commence the liguidation process. The project was im-
mense, considering that at the end of directed service which occurred in March,
1980, 1 had to be prepared to receive lor ultimate disposition over 28,060 leased and
owned cars scattered over the entire country, as well as to care for and preserve a
7.500 mile railroad property, much of which would no longer be operated. By way of
comparison, the liquidation of the Penn Central and other northeast corridor rail-
roads posed no problem for their trustees, since the conveyance to Conrail, in a
single instant, solved all the problems of disposing of rolling stock, right-of-way and
railroad cquipment. o )

By attritien and position termination, my work force now numbers 215. I have
been lortunete to have been able to retain a staff of knowledgeable people who have
adapted readily 10 the difficult task of selling off, in pieces, the nation’s 11th largest
Class | railroad with the objective of satislying over $400 million in debts. To assist
in this "first of a kind” mammoth project, I obtained approval of the court for the
retention of independent ¢entractors for the sale of rolling stock, maintenance and
operations work equipment and collateral real estate.

[ was able to negotiate an advantageous package sale of 220 owned locomotives,
topether with all the inventory of parts and 80 acres of locomotive repair facilities
at Silvis, Nlinois. Most of the 440 leased locomotives have been returned to lessors.
Leases on 19,865 freight cars were terminated or re-marketed. The bleak market for
freight cars hopefully has hit bottom. with close to 200,000 idle units throughout the
industry. This has impacted on my ability to selt our owned fleet of 8,700, of which
1,550 have been markeled. Over 400 wrecked cars had to be removed from right-of-
way ditches where many had lain since prior to the bankruptey.

g’ome 1,900 units of maintenance of way and operations work equipment and auto-
mobiles are being marketed or scrapped. Several millions of dollars worth of inven-
tory, office equipment, loose track material, furniture and memorabilia have been
sold at public auctions or private sales. ;

Collateral real estate and abandoned right-of-way has been parcelized and sold for
over $16 million to date. A program of marketing permanent crossing and paralle]
easements for communications and transmission of commodities such as oil, gas and
coal slurry via pipeline has been organized and is under way. Several million dollars
of deals are pending closing and in negotiation.

At the outset of liquidation, 1 received numerous expressions of interest for pur-
chase of track segments to be used for rail carrier purposes. My first objective which
has been accomplished, was to reach agreement with carriers who desired to contin-
ue rail operations on Rock Island’s properties after their surrender to me by the
directed service carrier KCT. My stafl and | were able to negotiate interim lease
agreements with almost all carriers who had expressed an interest in ultimate ac-
quisition. Only two or three carriers operating on small segments failed to reach
agreement with me and opted for ICC setting of compensation. My negotiations with
many carriers for ultimate sale have met with significant success. In addition to the
sale of the 1,000 mile Tucumcari-Kansas City-St. Louis line to the Southern Pacific
(“SP'") which was consummated for $57 million since the liquidation order, other
segment sales consummated or in progress are:

Missouri-Pacific: Malvern-Hot Springs. Ark. (40 mid.oooiiccnce. $2,000,000
Missouri-Pacific: El Dorado, Ark. switching terminal (0.2 mi)......coiine 200,000

Fordyce & Princeton: Crossett-Fordyce, Ark. (34 mid...ocns 2,600,000
Cedar Rapids & lowa C‘}'.(y Ry.: lowa City-Hills, lowa (T mi).. 175,000
Keokuk Junction R.R.: Keckuk, [a. yard trackage (4 mi) ..... 325,000

P.&U.RR.: Pekin, LI, yard trackage (2.8 mi) e rsrerosocmomesrorre: 170,000
Continental Group:' Hodge-Alexandria, La. (25 mi plus trackage righls

ANG POTEY ... oo ibim vt s ity oo oty st e s s o iy e 0 1w AT 1,700,000
Royal Manson Shippers Association:  Royal-Manson, lowa (35 mi). :i.350.000

tate of Cklahoma: Hydro-Elk City, Okla. (62 mil......ccoocooovovrrer, e 3,100,000

ittle Rock & Western RR.: 2 Perry-Pulaski, Atk. (44 mi) .o 2,700,000
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North Central Oklahoma RR.:? Ponca City-Enid, Ckla. (44 mi); Ana-

darko-Mangum, Okla. 179 midecoervees 4,500,000
Te-Ce Corp.:? ACR Line, Tex. (3.7 mi) i e 2,450,000
Baltimore & Ohio RR.: Chicago-Bureau, 11l. (72 mi plus 25 mi trackage

rights)? .o
' Awailing closing. _
71n varioug stages of awaiting LCC recommendation, FRA firancing. and final court approval.
? Lopg-term leases

Al of these negotiations involved an immense amount of work from the stand.
point of both the seller and buyer and were accomplished in an atmosphere of a free
and competitive market. The complete sales and ongoing negotiations entailed an
average of 15-20 meetings per month with the prospective purchasers, as well as
host of in-house preparatory sessions.

[n addition to the foregoing, ] am in vorious stages of negotiation with the Bur-
lington Morthern, Norfolk and Western, Chicago and North Western, Cotton Belt.
Missouri-Pacific. Union Pacific, Chicago Short Line, Mid-States Port Authority, Chi-
cago Port Authority, Centrail, Santa Fe/State of Oklahoma. as well as with several
short line railronds and shipper groups. Rightof-way mileage involved in these on-
going negatiations totals close to 3,000,

[ have spenl several thousand dollars for professional real esiate and track struc-
{ure appraisals in order (o equip my stafl and myself with the proper basis of nego-
tiation. An MA! real estate u];]praiser is employed on my staff, as well as a track
structure appraiser whose methodology has been approved by Ford, Bacon & Davis.
[ consequently have confidence in my asking prices. In connection with the disman-
tling of segments in which no interest has been expressed for continuing rail use, ]
have contracted with L. B. Foster Co. for the tear up and marketing of track materi-
als. My stall has counselled with Foster concerning cost and market and bas uti-
lized their advice in the preparation of our valuations.

Understandably, not all potential buyers accept the prices that I have placed on
the properties which they seek to acquire. Some of these entities are Oklahoma,
Kansas and Texas Railroad Company ("OKT"). the Regional Transportation Author-
ity (“RTA"), Mid-States Port Authority and the Chicago and North Western.

1 have offen been criticized for rejecting offers that are above the per-mile price
paid to me by the SP for the Tucumcari line. It should be noted from the above and
foregoing schedule of saleg that there is no consistent shelf inventory price for a
mile of railroad. Each segment is somewhat unique insofar as its traffic, composition
of track. condition of roadbed and materiais and real estate values are concerned. In
addition. | must point cut that inflation of over 40 percent has oceurred since the
SP contract wos signed. The fact of the matter is that the traffic base and cost of
rehabilitiation of some segments will not support the price which they could bring
after dismantling.

Allegations that 1 am comfortable with high rentals and am not anxious to sell,
border on the ridiculous. The ICC has recently deemed a 12 percent return on capi-
tal as adequate for railroads. We il know that investment in government securities
has yielded a significant 17 percent in recent months. It is gafe to say that I may be
receiving a 5 percent reluzn on the value of property which is under lease today.
There should be no reason for the estate's creditors to continue to subsidize in the
public interest in this manner long after the courts and the ICC have determined
that the Rock Island is not essential to the national transportation system and have
approved its abandonment and liquidation.

Most of the foregoing data is documented in exhibits which 1 have separately de-
livered 1o the Committee. Among the exhibits are copies of my most recent report 10
ihe court, copies of the negotiation status with potential rail purchesers, and two
articles on the valuation of transportation/communication corridors.

[ now address the legislation propesed by S. 1879. [ do not question the motives of
those who have introduced the bill. | recognize and share the disappointment and
frustralion of buyers who have not becn able to reach agreement with me to date.
Portions of Rock Island's sysiem do not have a sufficient traffic base so as to sup-

port profitable operations. 1t is therefore undersiandable that prices offered to me in
those inslances are driven by a thorough business like approach to potential rev-
enues. Such is the case in the instances of the RTA (commuter operations are never
profitable), the OKT and the Mid-States Port Authority. My position has been clear-
Iy stated 1o be that i am in sympathy with their desire to serve the public interest
bul that it cannot be al the expense ol the estate which could do much better by
dismantling and selling the parts and selling the underlying real estate where it t
able to do so.
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The frustration of the buyers is further heightened when the FRA informs them
of the inadequate appropriations available for Rock [sland acquisition—a meager
338 mitlion to be divided amongst many purchasers seeking lo serve lthe public,
Moreover. it appears that there is no prospect of increased appropriations in the
loreseeable future. The bottom line then appears 1o be that the public interesl con-
tinues in certain marginal lines of Rock Island’s estate but that there is no abiliy
10 purchase, except at the expense and sacrifice of the estate. The “problem™ is well
defined and totally understandable.

To say, howcver, that there is no immediate selution to the problem and that Con-
gressional action such S, [879 is required, is not entirely accurate. My Lwo years of
experience in successfully negotiation and consummating transactions with buyers
have convinced me Lhat all problems are overcome where good faith exists between
parties and the economics on both sides assure success.

IPeE‘mit me 10 cite examples of how the problem can be and is being addressed and
solved.

The Rock Island estate was the owner of a 62-mile branch line segmcnt in the
arca of Hydre-Etk City. Oklahoma where grain is produced and rail service is vital.
The typical problem presented wus that the line was very marginal in terms of reve:
nue and required extensive rehabilitation. The negatiations al the outset were con-
ducted with a purchaser group tFarmrail} supported by shipper interests. Farmrail's
offers 1o lease on an interim basis or Lo purchase were disproportionate {¢ my as-
sessment of value. An impasse ensued. The State of Oklahoma, however, recognizing
that the public nevertheless had to be served, stepped into the breach to negotiate a
purchase. Euch party realistically examined the values in good laith and arrived at
price. The negotiations were successfully concluded and the transaction approved on
November 6, 1081 by the courl. The first solution te the problem, consequently, is
intervention and acquisition by the state affecled, which then leases 1o & shipper-
rail group and also provides rehabilitation money Lthrough its state coffers or applies
1o the FRA for available statutory assistance.

A second solution to the problem is long term leasing with financially responsible
carriers. On December 3, 1981, [ signed a 50 year lease with the Baltimore & Ohio
Railroad for an approximate 100 mile route between Chicago-Bureau, Illinois and
the transaction will be presented to the court and the [CC in a few days for approv-
al. While the interests of the estate are better served by a cash transaction, | have
not closed my negotiating doors to any financially responsible entity that is not able
1o immediately meet the capitul commitment or does not desire to obligate itself
and therefore seeks a long term lease. Once more, there is an example of what good
faith negotiation can produce in a free market.

A _third solution to the problem is for Congress and the affected states to address
the issue of adequate appropriations for acquisitions from bankrupt railroads. It
stands to reason that a carrier willing to serve the public interest simply will not
and should not go inte an unprofitable venture unless the public is willing to share
the hur_den. In some instances, a grant will be required. In the Oklahoma example
above cited, that state was willing to acquire and lease back, thus absorbing the cost
which a private entity could not bear. It appears to me that a government grant or

concession in special instances is appropriate and certainly more advantageous to
the public interest than perhaps a Midwest Conrail which could be a financial deba-
cle for the taxpayer as it has been in the east. If buyers have this additional lever-
age from government, | assure you that the Rock Island “problem” will disappear.

A fourth solution where agreement on valuation is still an obstacle, despite avail-
ability of funding, is the exercise of powers of eminent domain. The RTA, for exam-
ple, is vitally interested in acquiring Rock Island’s commuter line but we are far
apart in price. Predictably, RTA pointed to the high level of losses attributable to
any commuter service while I pointed to the high land values in the metropolitan
area, the value of an assembled corridor and net liguidation values. RTA thereupon
exercised its eminent domain powers and has brought proceedings to condemn the
property which will now be valued by the court. A good possibility exists of a settle-
ment before trial. Similarly, the City of Dallas desired to acquire real estate from
Rock Island for use in conjunction with its new sports arena and we could not estab-.
lish an agreed price. It also brought proceedings to condemn but the matter was
settled out of court to everyone's satisfaction. Consequently, there is no reason why
entities possessing eminent domain power (e.g. railroads and states) cannot emulate
these examples and seek relief from the court if there is a genuine dispute oa valua-
tion. Another example of the use of eminent domain can be by agreement of the
arties just as in the case of the sale ol a Rock [sland line to Littie k & Western

ilway Corporation which was preliminarily approved by the court on December 3,
1981. The purchaser reserved the right to purchase additional trackage at a later
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date. the price Lo be determined upon application te the court ™. . . based upon then
applicable principles of eminent domain law. . .” )

Is S. 1874 the solution? 1 respectifully submit in the light of the foregoing that it is
not on appropriale or even a necessary vehicle. The bill provides no real solution to
the problems [ have discussed above. It provides no appropriation over and above
the pitiful fund being zealously guarded by the FRA. Its suggested provisions of an
expedited schedule al an administrative, rather than a judicial forum, is fraught
with such constititional due precess and takings infirmities that could iead us once
more into another long journey of court tests causing interminably delay rather
than solving any transportalion problem in the midwest. I also respectfully submit
that there is an existing statutory framework of eminent domain to solve any genu-
ine dispute on valuation—eminent domain, accomplished under a judicially estab-
lished procedure which gives full faith and credit to the law of the state where the
property is located. )

S. 1879 would effectively remove competitive bidding for Rock Island's properties
and would tend to dilute the estate. Competitive bidding for bankrupt properties is
a benchmark of the liguidation provisions of the bankruptcy laws wrzic encourage
sales by public auction. An interesting example in Rock Island was the transaction
involving a line between Hodge-Alexandria, Louisiana. No less than five entities
competed for its acquisition and contiguous lines. All entities werce approved by the
ICC as qualified carriers for the line to serve the public interest. Only one, however,
succeeded in acquisition (Continental Group) having made the highest and best bid
in competitive open court bidding. S. 1879 with its administrative, rather than judi-
cial climate, is less likely to produce such a result,

Moreover, the estate would be deprived of its ability to market its potentially val-
uable communication and energy transmission easement asset. There is [ar more 1o
a railroad right of way than the ability to carry people and commedities on the
rails. Based on my experience to date, [ have determined that there is a significant
potential for marketing easements for communication and energy lransmission
which could enhance the value of Rock Island’s right of way over and above its in-
trinsic worth as o railroad or as part of the adjacent countryside and urban settings.
1 have received numerous expressions of interest for long stretches of Rock Island's
right of way to be used as parallel easements for such transmission, [n my negotia-
tions with those intcrested parties. my first objective is 10 preserve the potential rail
use for interested purchasers and then to accommodate easement purchasers whose
use will not interfere with rail operations. I doubt seriously whether an administra-
tive body under 5. 1879 can realize this assel for the estate under a truncated sched-
ule where rail service is the dominant objective. The loss to the estate could be sig-
nificant.

1 therefore must respectfully conclude by reason of the loregoing that 5. 1879 will
only tend to accommodate private interests at the expense of the creditors of the
Rock 1sland estate and at no expense to the public. The preferable route is to permit
me to continue good laith negotiations in a Eec market with prospective purchasers
who can expect public Mnancial support in those special instances where such sup-
port is merited. Interim service for t efublic by prospective purchasers pending se-
rious negotiations is available. In all of his pronouncements, Chief Judge Frank J.
McGarr, sitling as the recrganization court in the Rock lsland proceedings, has con-
stantly instructed me to negotiate interim leases and sales to carriers for continued
rail use wherever possible. Despite the necessity for his order of li uidation and
abandonment which has withdrawn Rock Island's property from pub?ic use, Judge
McGarr continues to be sensitive to the public interest, just as he s sensitive to the
rights of creditors who include persenal injury claimants, small tradesmen, and
taxing bodies, all eagerly awaiting distribution.

Thank you for this ogporlunit_v lo explore the Rock Island liquidaticn progress.
My attorney. Nicholas G. Manos and | will be pleased to answer any of your ques-
tions.

Senator Kasseeaus. The next witness is Mr. Moritz, who is rep-
resenting the creditors.

STATEMENT OF TERRY F. MORITZ, COUNSEL. ACCOMPANIED BY
HAROLD KAPLAN

Mr. Moritz. Madam Chairman, I am joined by Mr. Kaplan with
the law firm of Mayer, Brown & Platt, who has been involved in
these proceedings on behalf of the Continental National Bank. I am
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here on behalf of the First National Bank. Both Mr. Kaplan and |
appear in our capacity as counsel for the indentured trustees.

In effect, Madam Chairman, we represent another side of public
interest. The people | represent are not just major institutions who
acquired Rock Island bonds; they are also people on fixed incomes
who pericdically call me to inquire about the likelihood of some
resolution of the Rock Island dilemma. These are people who pur-
chased an interest, or invested or lent funds to this Nation's rail-
road system sometime ago, and who expected to see the benefits of
their investment come to fruition, and who, at least since March of
1975, have gotten nothing.

Thege are not large institutions. These are small people. And
while I am very sympathetic with the desires and the legitimate
concerns of this committee to deal with the problems of small busi-
nesses and farmers, the interests that | speak for must also be rec-
ognized.

1 have prepared a statement, Madam Chairman, and | request
that it be placed into the record in its entirety.

Senator Kassesaum. It will be done.

Mr. Morerz. 1 will only comment briefly on the principal points
in the statement.

As creditors, we have no objection to the incorporation of Rock
Island lines into a viable national transportation system. We think
that this is a perfectly valid and appropriate goal. We also are ter-
ribly interested in seeing to it that the resolution of the Rock
Island problem takes place with the greatest amount of dispatch
possible.

Senator Exon, in his comments to either Mr. Gibbons or M.
Manos—and Mr. Manos picked up on it—said there are two sides
to every story. In the Rock Island case, I suspect there is at least a
third, and the third is the side we represent.

I would like the committee to keep in mind that the creditors
and Mr. Gibbons have for the majority of these proceedings been in
a somewhat adversarial position. From the inception of the reorga-
nization proceedings until the Rock Island was ordered liquidated
in January of 1980, we pressed for the liquidation of the Rock
Island over the objection of the trustee. We pressed with the con-
tention that the Rock Island was nonreorganizable. During that
entire period, as I said at the opening of my comments, the people |
re%resent, received no interest payments. They have received none
to date.

That entire background, I think, is appropriate in terms of test-
ing the proposed legislation that is before you today. As we see S.
1879, it represents to the estate a replay of what the estate has had
to go through with respect to the labor protection imposed upon
the estate by Congress in the Rock Island Railroad Transition and
Emgloyee Assistance Act. That legislation was passed in May of
1980. It has delayed, and continues te delay the implementation of
any liquidation of the estate.

And as we sit here today, the issue is stiil not resolved. The
creditors challenged that legislation because the creditors felt that
the legislation imposed upon the Rock Island a $75 million obliga-
tion that was an obligation that belonged more appropriately on
the shoulders of Government. We felt then and we feel today that
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if there is some public interest to be served, the Rock Island estate
is no longer the party upon whom that public interest burden
should be imposed. o

Turning now to the bill before us, it seems to us that this bill is
doing the same sort of thing as the Rock Island Transition and Em-
ployee Assistance Act, but in a slightly different way. For example,
the bill talks about an offer by a financially responsible person.
Mr. Manos has indicated that that is a problem. We see it as a very
serious problem.

If, for example, the proposed bill would deem the OKT to be a
financially responsible person based on the offer to purchase that
they submitted to the trustees for the lines that they are interested
in. 1 would point out to the committee that the offer that they sub-
mitted was totally contingent on FRA funding, for which no firm
commitment had been obtained, and the offer itself was contingent
upon the availability of that funding.

Now, the offer they submitted stated they thought the funding
was available.

Senator Kassesaum. Are you speaking of some specific offer?

Mr. Moritz. Yes, 1 am, Madam Chairman. [ am speaking about
the OKT offer that was submitted to the trustee—I am sorry if I
wasn't clear—iust in September of this year, that has precipitated
parts of the problem that have brought us here today.

The point is that if that's an example of a financially responsible
person, then what this bill would do is tie up a major asset of the
estate for a very long period of time, for an entity that had no firm
commitment for funding, and if after the process wound its way
through the ICC, through the reorganization court, through the in-
numerable challenges as to what is a proper value, we were sud-
denly left with a situation where the FRA could say, “I'm sorry,
your funding has been cut,” who would compensate the estate?

Would the Government be in a position, then, to compensate the
estate? Would it be reguired to? On behalf of the interests 1 repre-
sent, we would of course say, Well, the Government is required to
compensate the estate for tKe loss for the entire period that these
assets have been held in abeyance. The estate has received no com-
pensation whatsoever.

Now, we come to the end of the period contemplated by this bill.
No purchase goes forward, and the creditors for the estate are liter-
ally left holding the bag once again, as Congress attempted to do
when it passed the Rock Island Transition and Employee Assist-
ance Act. So those kinds of problems are inherent in this bill.

I have others. I would be happy to detail them, but I have ex-
hausted my time.

Senator Kassesaum. It seems to me that it goes back to the total
package of the estate, and the indebtedness of the estate. There are
parts of it that could be sold for scrap value.

Why bas this not been done as part of a package? Do you have
any record of the valuation of the estate?

Mr. Morrrz. The total value of the estate?

Senator Kassesaum. Yes.

Mr. Mortrz. [ have only rough rules of thumb, which are not
competent, because they are really a function of a lay person re-
viewing numerous documents.
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Senator KasseBAUM. You are a lawyer representing the major
creditors?

Mr. Morrtz. That’s correct. I understand your question. We have
seen values for the estate in excess of a half a billion dollars. It is
difficult to derive actual numbers.

Let me give you an example in a circumstance where we have
some knowledge, and where 1 think you are particularly well in-
formed. That s the offer for the lines OKT seeks to acquire. The
trustee has received an appraisal for that line, a 34-mile segment of
the line from Dallas to Fort Worth, of $50 million. QKT says that
the entire 900 miles of that line is worth $45 million. That differ.
ence in the opinions of value is a rather major controversy.

I have seen information that supports the trustee’s values. So
based upon that, in my capacity as a creditor, if the issue were con-
troverted in a forum, my obligation would be to carefully deter-
mine who was correct. If it turned out that the trustee was correct,
we would be obligated to resist such a sale unless it was for a price
that reflected the high values arrived at by the trustee.

Let me get to a point that | wanted to make in my comments, As
we see it, the issues of value may ultimately have to be litigated.
We think the proper place to do that is in a court where issues
such as quality of title, alternative uses, and other indicia of value
can be properly resolved.

We tEink that a single court should do this, and we think the
reorganization court is most aptly suited to do that.

I don't want to see a process occur where we go once to the Com-
mission to establish value, and then go through a full de novo pro-
ceedings before the reorganization ¢ourt. A process not unlike that
was used in the rail reorganization—the Regional Rail Reorganiza-
tion Act of 1973. And the document I have here is the result of val-
uation proceedings before the special court. It’s dated November 24,
1981. It's 309 pages long. I have no desire to see a repeat of this
occur in the Rock Island situation.

Senator Kassesaum. I don't think any of us do.

Mr. MoriTz. I am concerned that if we do a two-stage proceed-
ings here, where the Commission looks at it, and then the reorgani-
zation court looks at it, we're going to exacerbate the problem.

Senator KasseBauMm. We still go back to the basic questions we
can’t seem to resolve. One thing that troubles me is that there
doesn’t seem to be a framework for the general valuation of the
Rock Island properties that both sides can agree on.

How can the valuation of the properties and the debt outstand-
ing against the estate be determined as a package if a framework
can't be agreed to.

Mr. Morirz. | separate the two issues, because the debt may need
to be scaled down in certain circumstances if the valuation isn't
there. And there are stockholders involved who are entitled to any
residual value which is left after all of the debt is paid, and all of
those interests need to be kept in mind.

This is not a process wherebﬁ you eradicate debt and you sell all
of the lines, because you stitl have the stockholders’ interests who
need to be considered here. We can’t forget about them in their en-
tirety. So you have got to—you have got to keep those two issues
separate. They are not companion pieces.



