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AFTERNOON SESSION

The subcommittee resumed at 1:30 p. m. on the expiration of the
recess. o _
Senator TrRuMAN (presiding). We will resume.

TESTIMONY OF JEROME J. HANAUER, FORMERLY A PARTNER OF
KUHN, LOEB & CO., 52 WILLIAM STREET, NEW YORK CITY;
TESTIMONY OF MARK W. POTTER, FORMER RECEIVER OF
CHICAGO, MILWAUKEE & ST. PAUL RAILWAY CQ.; TESTIMONY
OF BENJAMIN J. BUTTENWIESER, MEMBER OF KUHN, LOEB &
& CO., INVESTMENT BANKERS, NEW YORK CITY; TESTIMONY
OF H. A. SCANDRETT, TRUSTEE OF THE CHICAGO, MILWAUKEE,
ST. PAUL & PACIFIC RAILROAD CO. AND PRESIDENT OF THE
CORPORATION, CHICAGO, ILL.; AND STATEMENT OF ROBERT
T. SWAINE, OF CRAVATH, De GERSDORFF, SWAINE & WOOD,
ATTORNEYS AT LAW, NEW YORK CITY—Resumed

Senator TrumMaN. You may proceed. )

Mr. Scanprerr. Mr. Chairman, during the noon recess I was given
an opportunity to read over the file of letters that were _oﬂered here,’
and I would like, with your permission, to make a briel comment on
them if T may?

Senator TrRuMAN. You may proceed. ) ‘

Mr. Scanprerr. This is the file that was offered dealing with my
correspondence with Mr. Canton, the committee’s 1nve§t1gator in
Chicago. It begins with his letter to me of April 20, 1936, and ends
with my letter to him of August 19, 1936. )

The correspondence shows that on May 13, 1936, he left with me
copies of letters interchanged between me and Mr. Hanauer beginning
on December 29, 1927, and ending on January 18, 1928. I wrote to
him that day saying [reading from “Exhibit No. 1993"]:

Since vou were in this morning I have examined my files and find no letters
from Mr. Wood antedating my mecting with Mr. Hanauer in regard Lo my coming
to the Milwaukee road. As T told you, Mr. Wood has been a close friend of mine
for many years, and I knew he had recommended me for the position.

And T enclosed copies of two wires he sent me on December 9, 1927,
and of my replies of the same date. I also enclosed copy of my wire
of that date to Mr. W. W. Colpitts, who is the Walter referred to in
Mr. Wood’s wires. I said that Mr. Colpitts is also and was then an
old-time friend. I wound up with this:

If T can be of any further service, please call on me.

I did not hear again from Mr. Canton until July 1, 1936, when he
asked me if I would advise him if I had located the files we had dis-
cussed when he was in my office. )

He wrote to me on May 13, 1936, listing copies of telegrams and
letters left with me that day. On May 15 I acknowledged his letter,
upon my return from Washington. I think the file contained most, if
not all, of this correspondence that you obtained from the offices of
Kuhn, Loeb & Co. In my letter of May 15 to Mr. Canton I said
[reading from “Exhibit No. 1994”]:

As T mentioned when you were in the office, all of this correspondence was sub-
sequent to the date the presidency of the Milwaukee road was tendered to me.

1t Ren “ISxhibits Nos. 1090 to 2003”, pp. 7052-7059, inclusive.
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I had assumed that my letter of May 13 covered the situation, but I
said to him if he wished to examine the file himself he was at perfect
liberty to do so. He did that. Then he wrote me a letter on July 18,
1936, requesting that I furnish him copies of letters listed in his letter
of July 18, and asked that we make copies in our office. He added
[reading from “Exhibit No. 1997"]:

. Ordinarily this work would have been done by our typists, but they are now on
eave,

That was sent to him with my letter of July 21, 1936, which he
acknowledged July 23, 1936, closing his letter by saying [reading {rom
“Eixhibit No. 1999}

Once again, thig oflice wishes to express appreciation for the courtesies you have
extended.

I read that latier statement because the inference was made this
morning that while Mr. Canton expressed appreciation in April,
that that was prior to the tine he received these other letters from me.

I should like to say again that all these letters which have been filed
here this morning, are subsequent to the date that the presidency of
the Milwaukeco road was oflered to me by Mr. Hanauer, which as I
recall was somewhere around Deceinber 10, and my recollection is,
also having been refreshed dwing the noon hour, to the elfect that
while the actual election was not until January 11, 1928, the press on
Deceraber 30, 1927, reported that 1 was to be the head of the new
Milwaukee Railroad Co., and that I had confirmed that announce-
ment. :

Mr. Rosier. In the first letter that Mr. Canton wrote to you, dated
April 20, 1936, he said [reading from “Exhibit No. 1990”]:

I am writing you concerning your election as president of the above company
in the year 1928.

And then referring back to his conversation with you December 3,
1935, he states:

Then I spoke of corrcspondence, wires and/or memoranda between yourself
and those responsible for your appointment as president. You had no recollec-
tion of such documents, stating that the same was brought about by talks had
cither in person or over the teleplione.

He was specifically referring to the kind of documents introduced
in evidence this morning.

Mr. ScanpreTT. I did not think so at the tinie, and do not now.
I thought he was referring to the correspondence with Mr. Hanauer,
who was the one who had tendered me this position. -

Mr. Rosimr. I think these letters speak for themselves.

Mr. SceanprerT. 1 think so too.

senalor T'rvuman, You may proceed now, Mr. Kaplan.

CONCERNING NERD FOR AMENDMENT OF SEC. 77 OF THE BANKRUPTCY ACT

- Mur. Kareoan. Mr. [Tanauer, the chairman has given me a very brief
me to diseuss section 77 of the Bankruptcy Act, as to amendments
nggested by some testimony you gave yesterday. In view of the
oriel time allotted to me I will appreciate 1t very much if your answers
enn be ag brief as possible, and I will try to make my questions as
heiol and direct as possible.
Moo b owaver. What particular testimony do you reler to?
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Mr. Karran. The testimony relating to the compromise reached
between the proponents of the original plan for the reorganization of
the Milwaukee Railroad, and the opposition, resulting in the modified
plan, which increased the fixed charges by some $2,300,000. I
believe your testimony yesterday contained an expression of opinion
that had not the plan been modified as the result of compromise, the
railroad might have been carried through the depression?' And I
think there was testimony a week or two ago by Mr. Swaine expressing
a similar opinion.?

Mr. Hanaver. All right, I understand now what you have reference
to.

Mr. Kapran. Section 77 of the Bankruptey Act Is a section designed
more specifically to reorganize railroad corporations, being railroads
engaged in interstate commerce. Will 1t be fair to say that the re-
organization of a railroad differs from the reorganization of the ordi-
nary industrial corporation, in that the railroad is engaged in business
affected by the public interest, whereas the ordinary industrial cor-
poration may or may not be engaged in a business so aflected?

Mr. Hanaver. (Witness simply nods his head.)

Mr. KarLan. Mr. Hanauer, if you will just speak up instead of
nodding your head we will get it in the record.

Mr. Hanaver. I had not understood as yet that you have asked
me any questions. I was only nodding my head to indicate that I
understood you or was following you.

Mr. Kapran. Would you agree with that comment?

Mr. Hanaver., Yes; with this addition, that railroads are generally
different in other aspects, in that they have a more complicated
financial structure, such for instance as general mortgages, upon the
whole property, or sometimoes mortgages on branches or other prop-
erty, which make it more difficult for the various security lolders to
come to agreement.

Mr. KarLan. A railroad being a public utility, serving a public
interest, is it not especially important that a railroad have the kind
of sound capitalization which will serve that public interest?

Mr. HANAUER. Yes.

Mr KarLaN. And the soundness of the capitalization of a railroad
will affect its efficient operation. Would you agree to that?

Mr. Hanauer. The margin of earnings over fixed charges would
affect efficient operation, because naturally the moment it gets down
anywhere near to the point where it may not have enough cash to pay
its fixed charges, there is the tendency to reduce maintenance and
things of that sort.

Mr. KAPLAN. Again, the capitalization itself may well affect a
railroad’s credit?

Mr. HANAUER. Yes.

Mr. Kaprax. And may well affect its ability to finance its new
needs?

Mr. HANAUER. Yes.

Mr. KapLaN. And on such ability will depend, in part at least, the
safety of a railroad from the point of view of the public?

Mr. Hanaugr. Possibly.

Mr. KapLaN. And the ability of a railroad to engage in new con-
struction, and to maintain its ways and structures?

1 See supra, p. 6791.
7 Hearings, Part XV, p. 6635 et seq.
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Mr. I{anausr. Yes; I have said that.

Mr., Kapran. And the ability of a railroad to keep abreast of the
{ s in line with modern technological development?

Mr. Hanaver. Yes. And might 1 interpose here, that quite nat-
urally, having retired from Kuhn, Loeb & Co. 5 years ago, these are
merely expressions of my own personal opinion.
~ Mr. Karran. But these are opinions based upon long experience
in the past?

Mr. HANAUER. Yes.

Mr. Karran. And at the present time you do hold directorships in
other railroads?

Mr. HanavuEr. Yes. And may I give answer now to the part of
your statement in which you spoke about the relationship of the St.
Paul Railroad under the compromise to section 777 '

Mr. Karran. I will come to that. Mr. Buttenwieser, you would
agree in general to what Mr. Hanauer has stated in reference to his
opinions, would you not?

Mr. Burrenwizser, Well, I will say that I would be very slow to
dissent from practically anything Mr. Hanauer might state based
on his long experience.

Mr. Karran. But in this case you do uot dissent?

Mr. Burrpnwigsgr. No; and I quite agree with what he has
expressed.

Mr. Kapran. The soundness of the capitalization of a railroad will
affect its labor policy, or may make for the kind of labor policy that
would not be the policy in the case of a railroad soundly capitalized?

Mr. Hanavzer. I do not quite get that question. i

Mr. Karran. Isay, the soundness of the capitalization of a railroad
will affect its labor policy. In other words, a railroad unsoundly
enpitalized might make for a Iind of labor policy that would not be
the same as in the case of a railroad soundly capitalized?

Mr, HaNAUER. I would not say that would be so, because the
nimller of labor policy is set down by an entirely different body, and
iy other people, and is pretty general throughout the United States
for the successful railroads and the unsuccessful ones. 1 do mnot
believo T could agree with that statement.

Mr. Karnan., You would not feel

Mr. 11anaUER (continuing). I think the general result of railroads,
ninowhole, has an effect upon what it is possible to do, but I do not
(-t that the capitalization of one particular road, or of two par-
t-." . ruilronds, would affect that situation, because it is not possible
«  dillerent rates of pay on different railroads.

««* *~. But you do feel, T take it, that as to the country as
no C uu‘m(.nll‘;za‘tlon of railroads will affect the labor policy of

. ern

ot o0 CUnpitalization and the rates allowed for freight and

Jo 7+« Would you say that in reorganizing a railroad there

voo o bunes e "The first, the function of setting up a capitalization
noaew cunipany inan attempt to give the new company a sound
Cdivabion; and the second function is one of distributing interests
oo row company to those persons who were creditors or security

b " T the old company?
‘ “o, Kquitably s yes.

[N pl, 14 0
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Mr. Karran. The two functions—

Mr. Hanavurr (interposing). I would not say they are the only
functions, but those are naturally two of the functions. ]

Mr. Karnan. Those are two distinct and separate functions that
must be given consideration in the reorganization of a railroad?

Mr. Hanaver. They are two functions necessary to consider.

Mr. Karran. And those are important functions?

Mr. Hanavzr. Yes; they are important functions. _

Mr. Kapran. You feel that those two functions should be given
separate consideration or at least distinct consideration?

Mr. Hanausgr., Oh, certainly. Do you mean the capitalization
of a new railroad?

Mr. KaprLaN. Yes.

Mr. Hanaver. I do not quite understand what you mean. Do you
mean capitalization in the matter of amount, or the partl‘cula‘r kind
of capitalization as to division between bonds and shares? That is
what I have in mind. ) .

Mr. KAapLAN. In reorganizing a railroad it must be determined what
the fixed charges of the railroad will be?

Mr. HaNavuERr. Yes. ( \

Mr. Kapnan. And what the contingent charges of the railroad will be?

Mr. Hanaugr. Yes. )

Mr. Karran. And what the cumulative and the noncumulative
charges will be?

Mr. Hanavucr. Yes, ) )

Mr. Karran. And what the dividend requirements will be?

Mr. HaNAUER. Yes. ' §

Mr. Karran. And what the face amount of the debt will be and
what the par value of the stock will be, or what number of no-par
shares will be issued?

Mr. Hanavuer. The entire structure. )

Mr. KapLaN. In an effort to arrive at a sound financial structure?

Mr. Hanaver. That is correct. )

Mr. Karran. And that is a separate and distinct matter from the
question of distributing the resulting securities?

Mr. Hanaver., Well, it would be very nice if it could be done, but
it cannot be done; because, after all, in a reorganization of a railroad
security holders have the last word. ) .

Mr. Kapran. Do you feel that would be a very nice thing if it
could be done? )

Mr. Hanaver. How was that question? )

Mr. KapLan. If you could separate those functions? ) i

Mr. Hanavegr. 1 am not so sure that it would be either fair or nice.

Mr. Kapran. I thought that was what you said just a moment
before Mr. Swaine turned and whispered to you. You said something
to the effect that it would be very nice if it could be done.” !

Mr. Swaine. 1 simply said to him, “Not under section 77.” Your
question propounded to Mr. Hanauer was with reference to security
holders’ getting less or more, and I said, “Not under section 77 as 1t
is today.” o o .

Mr. KarrLan. Do you feel, Mr. Swaine, 1t would be nice if those tweo
functions could be separated? . )

Mr. SwaIne. I do not know what you mean by ‘“nice.”’ I think
they are entirely different functions. 1 think one is a function having

1'an Llines suprea, this pago.
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to do with public interest, and that the other is a function having to
do with private rights. One of the mistakes of section 77 is that the
two are placed together.

Senator Truman. And do you think it would be well if they were
separated?

Mr. Swarne, Yes; but that is a question of legal procedure and not
of banking policy.

Mr. KapLan. If a banker is negotiating toward reorganization of a
railroad he has to take into consideration whether the functions are
sepﬁraged or not, both problems; he must approach both problems to-
gether? '

Mr. Swaing. No; but the two things have to be accommodated to
each other. While separate, yet they are overlapping.

Mr. Karran. Isn’t that the thing that happened in the St. Pawl
Railroad case, that the two functions were considered together, and the
result was that in order to accommodate a group of security holders,
the railroad was provided with the kind of capitalization which brought
it back inte bankruptey, and the kind of capitalization which was
against the best judgment of the bankers who reorganized the railroad?

Mr, Swaink, No; I do not think so at all.!

Mr. KarLan. Have you any opinion on that matter, Mr. Hanauer?

Mr. Hanaver. That is what I meant by saying that & compromise
was compelled to be made by a large minority. I mean under section
77 a certain percentage control. 1f that had been the law at the time
of the reorganization of the St. Paul Railroad, while probably there
would have been a great deal of criticismu anyhow, as there has been,
about everything done, yet it would have been possible for the great
majority to put through a more conservative reorganization. The
only thing I differ about in refercnce to this particular matter, in con-
nection with section 77, is that I ain not sure that the percentage
mentioned is right. It might have given too great power to too
small a percentage. As I recall the percentage it was two-thirds. For
two-thirds to force i one-third might be too much. But if a fair per-
centage could be arrived at, so as to let the overwhelming majority of
creditors put through o conservative plan, without being subjected to
pressure to make it more sultable to the winority, who might or might

A4 be old and legitimate investors, or who might possibly be those
~no had purchased in receivership and without being subjected to

erire [rom the stockholders, any more than in the case where a

I holds a mortgage on a house; the owner of the house should have
w I voice as to what would happen after foreclosure, But the
cm "ol section 77 that some percentage of bondholders should be

v antrol, T think is very good.
<= AN, Turning back now to what happened in the com-
..... - Lot sen the reorganization managers and the Roosevelt
ne e The Roosevelt committee represented a more junior

Mred wainn, No.

Me Ttanaurik, No; represented a percentage of the same security.
M. Karvan, (in you see people holding junior securities who
= I not be bound by o majority vote, or & two-thirds vote, or what-

“v.  the percentage of the senior class, dissenting from the plan

t° v U tingon o aplan which resulted in an unsound capital structure?

Yot et and 2047, and testimony in conneetion therewitly infrw, p. 6041 ol seq.
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Mr. Hanaver. If that Is correct, then I am mistaken in what I
understand section 77 to say. I believe it is a percentage of each class.

Mr. Karran. I am putting the question to you: Has it been your
experience in reorganizing railroads that frequently the junior class of
securities will insist on a capitalization which would be unsound?

Mr. Hanaver. I wouldn’t say that I have had any particular experi-
ence where a large body of junior security holders have endeavored to
insist upon something that was unsound. It has usually been a case,
except for some small holders, of a difference of opinion as to what
might be sound.

Mr. Karran. In those situations, Mr. Hanauer, isn’t the process
one whereby a particular class of security holders, in order to get as
much participation in tho new company as possible, will ask for a kind
of plan which may set up an unsound capital structure?

Mr. Havavurr. That, of course, depends on whose the opinion is,

Mr. Karran. The question is, whether that is what they tend to
negotiate and bargain for.

Mr. Hanvavusr. That has not been the practice, or at least my
experience, in all these years, because in practically every case it has
been put in the hands of people who were experienced, who were look-
ing forward to protecting the railroad company in the future, and
largely controlled by the very large institutional holders, such as savings
banks and others.

Mr. Kapran. Mr. Swaine, wouldn’t you say that those very large
security holders, who have senior obligations of the old company, are
faced by considerable difficulties by reason of the action of individual
junior security holders, attempting to get as much as possible out of
the new company, even to the extent of working for a plan which
would set up an unsound structure?

Mr. SwaiNng. I do not think there is any general rule. I do not
thinlk their inclination is as much to set up an unfair capital structure
as it may be to ask unfair sacrifices on the part of senior security
holders. In other words, the difficulty, as far as my experience goes
under section 77, has been that the second phase of the problem is much
more pressed than the first phase of it.

Mr. Karran. Now, in the case of the St. Paul Railroad, for one
reason or another the fixed charges were some $2,300,000 higher a year
than you really thought was sound, Mr. Hanauer?

Mr. Hanausr. Than what our original plan had provided; yes.

Mr. Kapran. And that increase of fixed charges in the modified plan
was the result of bargaining and negotiations with a dissenting group of
security holders?

Mr. Havaver. Yes.

Mr. Karran. But the bankers acquiesced in that modification
because they did not see its importance. Or did they acquiesce
because they did not have the power to block such a modification?

Mr. Hanaurr. Well, if they had had the power to block the modi-
fication they certainly would have done so. What happened was this:
Here was an objector, a minority in this case, representing fairly
large holdings of their own as well as of Massachusetts savings banks;
and when they put out their plan, which provided for still greater
fixed charges than the modification which was eventually agreed upon,
the question was again referred to Coverdale and Colpitts, and to the
committees, and after considerable discussion it was the belief: “Well,
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this is probably safe.”! And that even though our argument always
was: “Well, if the earnings are there you will get them, whether in the
way of fixed-charge bonds or income-earning bonds.” But from a
market standpoint naturally 20 percent more of 5-percent fixed-
charge bonds would sell higher than 20 percent more of adjustment
bonds. And I might say that it seemed for about 2 years that this
action was perfectly justified, because there was no difficulty in earn-
ing the full interest on the additional $46,000,000 of bonds. ~But later
on, as it turned out, it was not sufficient. Therefore it was regrettable
that the other was not done.

Mr. Kapran. So it resulted in an unsound plan of capitalization
because of the bargaining?

Mr. Swarne. No. It should be pointed out that the fixed charges
of the Milwaukee Railroad, even after the compromise, were well
within the past earnings experience. My recollection is that there
were only 2 years in the past earnings experience of the property
when the new fixed charges had not been covered, and in one of those
years they were approximately covered. So there was only 1 year
in the prior earnings history of the property when the fixed charges,
after adding $2,300,000, had not been covered by what was regarded
as a conservative margin. The difliculty was not that it seemed un-
sound in the light of the facts we then had, but that it became un-
sound in the light of subsequent facts, which no one could anticipate.

Mr. Karran. And the thing that caused that situation was the
bargaining process?

Mr. Swaine. That happened to be a coincidence only.

Mr. Kapran. Wasn't 1t more than a coincidence?

Mr. Swaine. I do not think so.

Mr. Karran. You see it prevented the railroad company from
hiaving a sound financial structure.

Mr. Swarve. If the railroad’s earnings continue to go on their
present trend the original plan would not have been sound. The
original plan, while I think the property would be alive today, and
there is a reasonable chance it would have been alive today, vet I
think it is quite clear that it would not be alive next year if the trend

aniinues as it is now,

M- KarLan, What was at stake was the matter of fixed charges,

nih was a matter of public interest. That is a matter you think

hlie interest and not of private interest?
~/aNE. It is a matter on which the Interstate Commerce
€ v on should and does pass. '
' . +N. You feel that the Interstate Commerce Commission

Iu‘ ! the widest powers to protect that public interest, do you

et

“t ' .a. .. It hasnow, and always has had even before section 77.

ol ==+ You feel that in the process of bargaining for the

dlartin, o oterests in the new company there should be at stake
nnedn n Lhe eapitalization?

*1 v . On the contrary, I said that the public interest
v, aideration in determining the total of the capital
T mn_l “uvho division of that structure was then a matter
ol '

oo T, 7047, and testimony in connection therewith, infra, p. 6939 et seq.
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Mr. Karnan. If it were possible to protect the public interest in
the matter of sound railroad capitalization, protect it from the bar-
gaining process, if there were some way by which that could be done,
would that be a purpose of which you would approve?

Mr. SwAINE. Yes. But, on the other hand, as I said, the two
things are somewhat interdependent. After all, we live In o prac-
tical world and it would be a foolish thing tolay down a round amount
of senior bonds, which would produce $111.19, we will say, for each
thousand-dollar bond. Under those circumstances there should be
a degree of tolerance to allow of the finding of multiples, to bring them
up, say, to $125, or to take them down to $110. The two things
have to be looked at simultaneously, but they are a distinct problem;
nevertheless they have their interreactions.

Mr. KApLAN. It is not a question of the technique, but the question
is whether the objective is desirable if it could be worked out.

Mr. Swamng. Yes. If you will read the arguments made before the
Interstate Commerce Commission about 2 weeks ago you will find
that numerous counsel urged that it take into consideration just that
problem in connection with certain reorganizations pending, that it
set them within limits.

Mr. Kapnan. For instance, to take an outside limit, beyond which
the fixed charges cannot go?

Mr. Swaine. How much the fixed charges, how much the income
charges, and whether it would be cumulative, and to what degree, and
whether they would permit no-par-value stock. And then within
those principles there are private interests

Mr. Kapran. And within those limits let the private interests
bargain, do you mean?

Mr. Swarne. That was urged upon the Commission, but the maln
urging of the Commission was to pass upon the results of bargaining.
Primarily it is a private problem and not a public problem.

Mr. KaPLAN. Bargaining, you say, is a private problem?

Mr. SwarNe. I think so. .

Mr. Kaprax. But the setting up of & sound railroad capitalization
is a public problem. '

Mr. Swarne. I would agree, but there comes In

Mr. KarLan (continuing). And a public body, either the Interstate
Commerce Commission or some other body should have the power
effectively to limit the type of capitalization of a new company to one
which will serve the public interest, and leave to private parties the
bargaining and litigation over the distribution of interests in the new
company, in that kind of sound company.

Mr. Swaine. Are you asking me?

Mr. Karran. Do I perfectly express your thought on that subject?
. Mr. Swaine. Yes; and I should like to say

Mr. Kapran (interposing). Do you feel the same way, Mz,
Hanauer?

Mr. Hanaver. I will say that my experience has been more in the
matter of equity receiverships. Has any receivership been completed
under section 77, Mr. Swaine?

Mr. SwaiNE. I think one little railroad, or maybe two.

Mr. Hanavrr. Might I clarify one thing: There is no fault to be
found with bargaining; in fact, there always should be bargaining
Dotweon different classes of security holders in order to get to what the
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real justice 1s.  The thing that makes it difficult is, after a very large
percentage of a particular issue has come together and agreed, that the
remainder of the percentage should have the power to dela}; or upset
or appeal and hold things up indefinitely, and by that means have the
power to force compromises.

Mr. Karran. And to force the kind of compromise which may
result in an unsound financial structure?

er. Hanaver. Which may result in any kind of compromise.
Whatever the percentage is, and it must be fair of course, it should
have the right to control; and that is what section 77 does, subject
of course, to the approval of the plan by the Interstate Commerce
Commission.

Mr. Karran. And if the particular compromise jeopardizes the
public interest in the way of an unsound capitalization, that is the
kind of subject matter in which the Congress should be interested
and which the Congress should legislate upon? ’

Mr. Haxavurr. And in which the Interstate Commerce Commission
should be interested. They might well say: “Your fixed charges are
too high.”

Mr. Karran. There is evidence on our record in which bargaining
over the distribution of intercst in new companies has resulted in the
grontlullgz}otlngt of plans of lre(l)rg%niz?,tion that provided for unsound
apital structures, particular will say in se of th icag
& Eastern Illinois Igailroad.1 Y y i the case of the Ghicago

Mr. Hanaver. Under section 77?

Mr. Karran. Yes.

Mr. Hanavgr. That brings me to another point, if you would like
my opinion: And that is, the rest of section 77, which gives, subject to
the right of the court and of the Commission eventually, the right to
override them all, but that is a long delay—I mean it gives the power
to stockholders and to junior security holders to hold up a reorganiza-
tion way beyond their rights.

Mr. Swaine. I should like to say——

Mr. Karran (interposing). And, Mr. Hanauer, even when they are
worthless? :

Mr. Hanavrr. Yes;and I think you can prove it. Unless the court
will possibly say, or the Commission will say that they will take it into
their-own hands—and I have not read section 77 recently, but since
peclion 77, stockholders have made extravagant demands in respect
of tnerifices on the part of senior security holders, in order to keep
the " aquity, or some part of it—

Nir KKarran (interposing). I know, but——

- waINg (interposing). I know, Mr. Kaplan, you are trying to
< thy bul T want to record my dissent on that, and to say there

- 1 ndequate provision in section 77 if the Commission will co-

o lo culb ol any junior security that may make an unreasonable
wnnd. "T'hal inachinery has been pointed out to the Commission.

M f Kaovan. Do you mean the machinery for a sale at an upset
.

MroSwaing. Yes, :

neo Kavian. That has to be within a plan of reorganization.

r. Swaine. And that furnishes adequate protection, for sale at
wio  oprice. And T want to say, as showing that lawyers do not

urt VL for adiseussion of the €2 & 160 T reorpanization.
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always agree with their bankers, that 1 thinl that criticism of section

rong. )
771\1/§TYVI€[A117\IAUER. 1 do not dissent from Mr. Swaine on that, but I
think the court or the Commission would take a long time.

Mr. Brown. Do I understand that the Commission construes the

ou do, Mr. Swaine? .
lale(/[zf }éWAINE. The Bureau of Finance has rendered a report in
which it does not construe the law as I do. On the other hand, in the
argument on the matter before the full Comumission, Mr. Cra_ven,f vgho
actually prepared the provision, and it was the subject matter ot dis-
pute, said to the full Commission that he agreed to my construction
that that was what he intended when he wrote the provision. And I
am hopctul that the Commission itself may agree on that co_ns_truct_lor}.

Mr. Brown. Is it your belief that procedure along that line elimi-
nates valuation?

Mr. SwaINE. Yes. ) ) .

Mr. Brown. Are there other lawa:ers who disagree with you

Mr. Swaing. I think that Mr. Craven thinks the valuation pro-
ceeding would be better than the sale provision. I would not want
to rely on a valuation proceeding. I agree that a valuation pro-
ceeding is one method of doing it, but I do not think it 1s satlsfacltory.
A valuation proceeding in connection with a railroad is a very long-
drawn-out process and so likely to be full of possible errors. e

Mr. Brown. Do you believe that the procedure you outline elimi-
nates the necessivfiry of valuation?

. SwAINE. Yes. ) ]

llt/g Brown. Do you know whether there 1s anyone who disagrees

with you on that point, and who would possibly be willing to litigate
ry issue? )

th%\t/"lr‘fes}x:mmm. The very fact that you have to fix an upset price

involves some element of valuation. But that is the old well-estab-

i rocedure in equity. ) o

hs}Ii/eI(ri.%gova. The groc};dure under section 77 is different? )

Mr. Swarng. It says to fix a sale at a fair upset price. That is a
word of art and comes out of the old equity practice. ,

Mr. KapLan. How about there being any ambiguity there?

Mr. SwaiNe. Any ambiguity there ought to be ehn}mate((il ’tk)\y
amendment. The very fact that people have disputed it, and the
Bureau of Tinance finds that way, necessitates 1n my judgment an
amendment. I do not think there should be unreasonable and uIll(i
necessary delay in reorganizations, or that junior securities shou
be enabled to make unreasonable demands. 1

Mr. LowENTHAL Mr. Swaine, the view that you place on the recor
is the same as given when this subcommittee was sitting on No.vem’tﬁe_r
18, is it not, at or about the time we were heretofore dlscussmg?t is
subject?! Do you remember that you were then asked about 1t

' AINE. Yes. .

1\1\//1er %‘g“}ENTHAL. And do you remember that your expression of
view was welcomed at that hearing? That you were asked for your
views on that subject?

Mr. SwaiNe. I was asked; yes.

1 Seo Hearings, Part XV, . 6630 et seq.
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THE BANKLERS AND THEIR COUNSEL PREPARE FOR THE 1925
RECEIVERSHIP—EMPLOYMENT OF COVERDALE & COLPITTS

Mr. Tayror. Mr. Hanauer, like Mr. Kaplan I want to be as brief
as possible, and there are only one or two matters I wish to touch
upon. I think you mentioned, both yesterday and this morning, and
again this afternoon, the report prepared by Coverdale & Colpitts
on the condition of the St. Paul Railroad just prior to the old recerver-
ship. The engineers were retained by the St. Paul Railroad to make
that report at your suggestion, were they not? That is, it was
your suggestion that Coverdale & Colpitts should be the engineers
m question?

Mr. Hanaver. We simply said we had had good experience with
them. They had considered some other people, I believe, however;
but they eventually selected them.

Mzr. Tayror. Prior to the time when Mr, Colpitts went out over
the St. Paul property as the basis for making his report, you and Mr.
Mitchell of the National City Bank of New York provided him with
memoranda indicating certain specific phases of it, did you not?

Mr. Hanaver., Yes.

Mzr. Tayror. In which you and the other bankers were particularly
interested?

Mr. Hanaver. Yes.

Mr. Tayror. Mr. Chairman, I want to offer for the record these
two memoranda in question, one by Mr. Mitchell and the other by
Mzr. Hanauer, taken from the files of Mr. Colpitts.

Senator Truman. They will be received in evidence.

(The memoranda referred to were marked ‘Exhibit No. 2006”’ and
are included in the appendix on p. 7066.)

Mr. Haxaver. Thatis all in my previous testimony.

Mr. Tayror. Yes. The general purpose of these memoranda was
to enable you and the National City Banlk, as the potential banlers
in the reorganization, or as the previous bankers for the property, to
ascertain what could be done about refunding that June of 1925
maturity?

Mr. Hanaver. Yes.

Mr. Tavror. Do you recall whether any representatives of either
your house or the National City Bank accompanied Mr. Colpitts
on that trip?

(Mr. Hanauer shakes his head.)

Mr. Tavror. If you do not recall, I will say that I believe you
tostified before the Commission:

Mr. HanaveR (interposing). I did not, and do not know that any-
hody else did.

Mr. Tavror. Mr. Chairman, I have here an extract from Mr.
Colbitts’ testimony before the Commission, in which he makes
erance to Mr. Hoyt, representing the National City Co., as accom-
innying him on the trip of inspection. I should like to read, just

(ly, from this extract of testimony before Examiner Miller. The
(. asked Mr. Colpitts was [reading from “Exhibit No. 2007”]:

W' did you first advise of that conclusion?

A b reply was:

e « remember. I think possibly the first intimation that I gave to anybody
et not feel that the condition of the property-—-by condition I mean overy-
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thing concerning it—was what it appeared to be, was on the night before we
reached Chicago on the return trip.

And then m response to another question he replied:

I asked Mr. Hoyt who represented the National City Company on the trip of
inspection, and Mr. Mason, to come back into the car with me, that T wanted to
have a talk with them, and I indicated to them roughly, not a definite conclusion
at all, but the way my mind was running concerning the condition of the company.

And T wish to offer these entire extracts for the record.

Senator TrumaN. They will be received in evidence.

(The documents roferred to were marked «Texhibit No. 2007’ and
are included in the appendix on p. 7068.)

Mr. Tavror. Mr. Hanauer, do you recall whether the Commission,
in its investigation of the St. Paul properties, made a finding that
while Coverdale & Colpitts had been retained and reimbursed for their
services by the St. Paul, they were acting primarily under the dircction
of the bankers for the property?

Mr. Hanaver. 1 do not remember that. It might very well be
that they did, because by the time it came before the Commission, of
course, the receivership had taken place, and by that time Coverdale
& Colpitts, being recognized experts, were really employed by the
whole situation, to advise, and they might readily have gotten that
impression. DBut up to the time of the receivership they represented
only the company, and, with the conmpany’s knowledge—because they
had been conferring with the bankers in reference to the possibility
of a refunding or extension of those notes—they were given these
two memoranda as to the kind of information that would be valuable
for that purpose.

Mr. Tavror. Mr. Chairman, I offer for the record an excerpt from
the Interstate Commerce Commission’s report in the investigation of
the St. Paul.

Senator TruMaN. It may be received.

(The document referred to was marked “Exhibit No. 2008” and is
included in the appendix on p. 7069.)

Mr. Tayror. This excerpt reads as follows [reading]:

The appointment of Coverdale & Colpitts was authorized at a meeting of the
directors on January 7, 1925, and the resolution recites that the action was taken
at the request of the company’s bankers. It was at this meeting that the confi-
dential special report of the road’s officers was presented to the directors. Osten-
sibly Coverdale & Colpitts were retained by the railroad; as an actual matter
they were working for the bankers, who prepared a questionnaire for them.

Mr. Hanauer, that does clearly refer to the time we are speaking
of, does it not, the time of the initial employment to make a survey of
the problem, and not to any subsequent time when they were employed
in connection with the reorganization, whether you agree with the
finding or not?

Mr. Hanavuer. It would seem to. I think that covers a remark I
made yesterday, that some of the Commission’s findings, after weeks
of voluminous testimony

Mr. Tayror. Do you agree with the finding?

Mr. Hanaver. That they were working for us at that time?

Mr. TavLor. That they were acting under your direction.

Mr. Hanavrr. They were not acting under our direction. They
were simply furnishing me with a list of the kind of information neces-
sary to have the bankers decide whether they could do anything about
rofunding these notes. I might say that there never was any question
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in anybody’s mind at that time that one could go out and sell a new
St. Paul obligation to the public, but just a little time before that the
New Haven had a similar situation—— ‘

Mr. Tavror And they had been retained in that case?
~ Mr. Hanaurr. We were instrumental in doing that, and we were
in hopes that that report would justify going to those noteholders and
saying, “If you extend for 3 or 4 or 5 years, there is a good chance of
getting your money and your interest in the meantime.” 1t had been
done successfully in the New Haven case, and also on the report of
Coverdale & Colpitts.

Mr. Tavror. By the time that report of Coverdale & Colpitts was
completed and printed, the St. Paul company had been for scveral
weels, at least, mn the hands of receivers, had it not?

Mr. Havavgkr. I do not know when it was printed.

Mr. Tavror. Thave the report here. I believeitisdated March 1¢

Mr. Hanaugsr. Yes, sir.

_ Mr. Tavrvor. Two days before the receivership. But I think there
is other evidence that the printing was not completed until some days
after the company was in receivership. This report is addressed to
Mr. Byram, as president of the Chicago, Milwaukee & St. Paul, and
it states at the outset:

_ Acting under the authority of the Board of Directors we have made an examina
tion of the aflairs of the St. Paul.

The company being in the hands of receivers when this was gotten
out in final form, was it for the receivers who were then in control of
the property or for the cld director, or for Mr. Byram, to make dis.
tribution of the copies of that report? Who controlled the distribu-
tion of the copies of that report?

Mr. HaNavuger. They were employed by the board of directors.
This was simply the physical completion of that report. The public
ig%tgment on the subject was made by the directors on March 17,

Mr. Tavror. Yes. My only question is: When copies of the ruport
were finally embodied in this volume, who controlled the distribution
of the copies of that report?

Mr. Hanaver. I cannot remember who controlled it. I know that
I was able to get copies, and anyone else could who had a legitimate
reason for wanting them.

Mr. TavLor. Mr. Chairman, I offer for the record a copy of u
typewritten list from the files of Kuhn, Loeb & Co., indicating that
1 {ypewritten original and 99 printed copies were received by Kuhn,
lLioeh & Co., from Coverdale & Colpitts, apparently about the end
of April 1925,

Senator Truman. It may be received.

- (The list referred to was marked ‘“Exhibit No. 2009”’ and is included
in the appendix on p. 7069.)

Mr. Tavror. Mr. Hanauer, I will ask

Mr. Ilanauni. To save you time, I have not even read this, but
[ will take it, because there was not any secret about it at that time.

M ;:D.?TAYLOR. The report at this time was not public property,
was L

Mr. Hanavuer. I would not say exactly that it was public property,
beenuse you could not give it to everybody, who had no interest, but
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anybody with any reasonable intercst—if you are referring to the
Jameson matter, let us get right to it. _

Mr, Tavror. Can I gt?et to 1t in a second, Mr. Hanauer? I believe
I will get there expeditiously. But I will ask you if it does not appear
from the list that the distribution of these copies was under Kuhn,
Loeb & Co.? )

Mr. Hanaugr. I have not the least idea who else got them from
the source—maybe many and maybe nobody. All I know is that
these are the oncs we distributed. )

Mr. Tavuor. I also offer for the record, Mr. Chairman, a copy of a
telegram from Mr. Colpitts to My. W. R. IFreeman, of Denver, Colo.,
dated June 13, 1925.I . ed

Scnator Truman. It may be received. o y .

(The telegram referred to was marked “Yxhibit No. 2010 and is
included in the appendix on p. 7070.)

Mr. Tavvor. This telegram reads as follows:

All copier report in hands of bankers for distribution when they see fit will ask
they give you consideration. )

I will ask whether that refreshes your recollection as to whether
your house did not control the distribution of all the coples of the
Coverdale & Colpitts report. ) )

Mr. Havaver. If 100 were all that were printed, we did.

Mr. Tavror. Mr. Colpitts says, “AlL” -

Mr. Hanaver. I am perfectly willing to take Mr. Colpitt's word.
This list shows, of course, that Mr. Jameson did get one, according to
that Jist. )

Mr. Tavror. Yes; this does show that.

Mr. Swains. Has this list gone in the record?

Mr. Tayrors I have offered it. . i

Mr. Swaing, It ought to appear that it went right to the Interstate
Commerce Commission and to the President, among others.

Mr. Tavior. At that time was Mr. Hoover President of the
United States?

Mr. Swaine. No; he was Secretary of Commerce. )

Mr. Tavror. Did a copy also go to the President, Mr. Swaine?
I see you have noted here “May 20th, 1925, two sent to Cravath,
Henderson & de Gersdorff, for Washington.” )

Mr. Swamne. T had a vague recollection that the Executive office
asked for one. '

Mr. Hanavgr. I think they went to the Treasury, because they
owed them $55,000,000, and we thought they ought to have it.

Mr. Swaine. My recollection is that I got one pursuant to some
request from the xecutive office, and sent one. But you are right.
Mr. Hoover was Secretary of Commerce, not President. ) i

Mr. Tayror. Mr. Hanauer, I want to ask why it was, if this
report was addressed to Mr. Byram, who was formerly president and
then a receiver, with the authority of the board of directors, that
apparently all the copies of the report, when it was printed, were
put into the hands of the bankers for them to determine who should
get copies. ) )
£ MI‘.pHANAUER. I can only guess at it at this late date, but I can
only imagine that the company, being in the hands of the receiver,
and having by letter asked us to cummunicate with security holders
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and try to bring them together, Mr. Colpitts thought that was the
proper place to send them.

Mr. Tayror. Mr. Chairman, I also offer for the record a copy of a
letter dated June 23, 1925, from Mr. Colpitts to Mr. Howard Elliott,
chairman of the Northern Pacific Railway Co.

Senator TrRumaN. Tt may be received. o )
. (The lotter referred to was marked “Exhibit No. 2011 and is
included in the appendix on p. 7070.) )

Mr. Tavror. This letter reads as follows [reading]:

I have just rcturned to the city and find your letter of the 15th instant.

Unfortunatcly iy hands Lhave been completely tied by the bankers in respect
to the distribution of our report on the Milwaukee and we have not been per-
mitted to give out a single copy. I thinl myself there are items in the report that
would be of intercst particularly to you and nothing would please me more than
to reciprocaie the kindness you showed us in giving us your figures in advance
of publication by presenting you with a copy of our Milwaukee report.

Perhaps if you would yourself make {he request of Mr. Hanauer he would give
Yyou a copy for your confidential use.

My. Hanaver, Did he make the request?

Mr. Tavror. I do not think his name is on the list.

Mr. Tanavnr. He probably never asked forit. That simply shows

that the thing was being centralized.

Mr. LowrNTiar, Would you be inclined to think that perhaps your
earlier recollection or intimation that there may have been copies
other than thosc——

Mr. Haxavur. I have already testified to this. If 100 were all,
we must have gotten them all.” T do not remember whether there
were 100 or 200.

Mr. Tayror. Mr. Chairman, I also offer for the record two letters,
one being dated May 7, 1925, and the other being undated ———

Mr. Hanauer. The gist of this was given to the press.

Mr. Tavror (continuing). To and from Mr. Samuel M. Fisher, a
director of the property.

Senator Truman. They may be received.

(The letters referred to were marlked “Exhibits Nos. 2012 and 2013”
and are included in the appendix on p. 7070.)

Mr. Tavror. Mr. Hanauer, you have made reference to the efforts
of Mr. Jameson to obtain a copy of that report.

Mr. Hanavgr. Yes.

Mr. Tavror. Mr. Chairman, I offer for the record a, copy of a letter
(r\l:g.tnod April 22, 1925, from Mr. Jameson to Mr. Byram or Mr. R. J.

Tarony.

Veqntor Truman. Tt may be received.

(Vho lotter referred to was marked “Exhibit No. 2014” and is in-
cludu in the appendix on p. 7071.)

Mre Pavnor. This letter reads as follows [reading]:
P am informed that the Coverdale and Colpitts report on the St. Paul property
tin Gype and will shortly be finished. Representing one of the largest interests
I beg to ask how [ can obtain a copy of this report as soon as it is presented.

nlso offer 2 copy of a telegram from Mr. Byram to Mr. Jameson,
e ! /\])J‘il 30, 1925.
-~ wdor Truman. Tt may be received.
tine telegram referred to was marked “Exhibit No. 2015 and is
ded in the appendix on p. 7071.)
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Mr. Tavror. This telegram reads as follows [reading]:

Please give my letter of April 22 regarding Coverdale report immediate atten-

tion., Would like to have it by Monday.
- ata?
vER. What was that date? »

%\//g’ I’%ﬁiion. April 30, 1925. That was about a vie?k'a,ftmf ’(c)l;rel
first letter. And I also offer, Mr. Chairman, & copy of a telegram frc
Mr. Byram to Mr. Jameson,bdated Ma?r 1, 1925.

RUMAN. It may be reccved. . y )

%’%I}ll??élgrram referred to was marked «Juchibit No. 2016 and 1s

= .
i in the appendix on p. 7071.) o
mcl&/}lg e’%AYLOR. This telegram reads as follows [reading]: .

New. York, N. Y., letter and telegram regarding Coverdale report reccived am
writing you today. ‘ s o

I also offer, Mr. Chairman, a copy of a letter from Mr. Byram to
Mr. Jameson, dated May 1, %)925. o

ator TrRuMAN. It may be recerved. L ; _
%’%Iﬁlt(igt%er referred to was marl§ed «Toxhibit No. 2017”7 and is
. : . |
od in the appendix on D. 7071. o
mcli}[llEl TayLonr. This letter reads as follows [reading]:
ferring to your letter of April 22nd and telegrain dabc in regard tfo tl:geCover—

Re&ex(rjln]g itts report: I have only received one typevyrltpen .gopy f0“'?‘:1 - ot in

da}ebelie\c;epilt is mot the intention to make & general distribution ol the rep

£i0 at the resent time b [1](1e]S and a W proo cop o] bee
ques n e p ) [S) 1e8 f same have

rin ‘/ed and t l]ed over to th COHIHllbtee for COIlSldeI ation a.nd
1Y € bOIldh ol de

Stlidgﬁvgest you confer with Mr. Frederick H. Ecker, Chairman of the above
O

mmittee, who will, no doubt, be in a position to furnish you with a copy or
g;tisfa.ctorsr information in regard to it. . M .
I also offer, Mr. Chairman, & copy of a telegram date ay 5,
, .
1925, from Mr. Jameson to l\gr. Bymna.
or TruMAN. It may be recerved. - o
?’%Iﬁztizmgmm referred to was marked «Rxhibit No. 2018” and 18
included in the appendix on p. 7072..)
Mr. Tayror. This telegram reads: ' _ N
Fcker says he has only one copy and politely refuses inspection where are other
copi((i,s.er Plgase-‘ wire Coverdale to furnish me copy- N .
I also offer, Mr. Chairman, a copy of a telegram dated May 6,
, .
1925, from Mr. Byram to M{) Hanguex('l.
r TruMan. It may be recelved. . o
%’%lillaét(’;elegram referred to was ma)rked «Exhibit No. 2019 and 1s
i in the appendix on p: 7072. o
m%}[lrd er%AYLOR This telegram reads as follows [reading]: )
. . it ¥ declined let him
insi ing copy Colpitts report. Says Ecker )
Jan'ltels)m}, (lx?asllrsl;os IZ);S Fea?g‘;,llnrgightpge furnished with copy because we hax}z{eaf\}xermrs(k)lg{
h?g:rlboﬁdholders with same. Threatens form another committee. p
?sed him definite answer tomorrow. Please advise.
Mr. Hanaver. What is the date of that?
 TayLor. May 6, 1925.
11\/[;1;(1)‘ offer, Mr. }Ch,airman, a copy of a telegram dated May 7,
1925, from Mr. Hanauer to I\éIr. By.rarré.
: r Truman. It may be recerved. . . )
?’%I}ﬁt(’;elegram referred to was marked «Fxhibit No. 2020” and 1s

included in the appendix on p. 7072.)
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Mr. Tayror. This telegram reads as follows [reading]:

Have spoken to Ecker who tells me he and you have discussed matter by tele-
phone whatever he arranges will be agreeable to me.

I also offer, Mr. Chairman, copies of two letters, dated, respec-
tively, May 8, 1925, and May 15, 1925, between Mr. Byram and Mr.
Jameson, indicating that Mr. Jameson got his copy.

Senator Truman. They may be received.

(The letters referred to were marked “Exhibits Nos. 2021 and 2022”
and are included in the appendix on pp. 7072-7073.)

Mr. Hanvaver. These letters show that the first I knew about it
was on May 6, and on May 8 he got his copy. All these copies were
not sent to us at one time, and it 1s quite true that there were only a
few available at first. 1 see here a memorandum, the date of which
does not show, to the effect that first a certain number were received,
and then, at the end, 75 were received.

Mr. Tavronr. Yes. ‘

Mr. Hanaver. So, there was no delay after I heard about it, in
Mr. Jameson getting a copy.

Mzr. Swaint. This memorandum would scem to indicate—I do not

know whether it is a fact—that we did not get the real supply until
May 7.

Mr. Tavror. Seventy-five copies.

Mr. Swaine. Yes. We did not get the real supply until that date;
and that Mr. Jameson got his copy the day after we got our real
supply of printed copies.

Mr. Tavror. Mr. Hanauer, does it not appear from the corre-
spondence in regard to furnishing Mr. Jameson a copy, that although
the report was addressed to Mr. Byram and made under authority
of the St. Paul board, he felt that the decision as to whether Mr.
Jameson should get one or not was up to you?
| Mr. Hanaver. He evidently felt that way, according to these

etters.

Mr. Tavror. You referred the matter to Mr. Ecker, did you not?
‘({oqddid not tell Mr. Byram that that was within his discretion to

ecide,

Mr. Hanvauer. Nojbut very evidently, from what you have read—
I cannot remember exactly what happened—Mr. Jameson first had
approached Mr. Ecker, and then I called up Mr. Ecker. Evidently
T must have said, “I do not see why he should not get one,” because
immediately he did get one.

Mr. Tayror. Your telegram to Mr. Byram said that if it was all
right with Mr, Ecker it was all right with you.

Mr. ITavavusr. That is the answer; and undoubtedly I spoke to Mr.
lieker nbout it.  He may have asked what I thought about it, and I
suid 1 did not see why he should not get one. The fact is that on May
6 1 gol the telegram, and on May 8th he got his copy. I am sorry
if anybody clse had any misgivings about it. I do not remember
fust how many were available on those particular days, but the fact

~withont any delay at all, after I heard about it Mr. Jameson got
ocopy. )

Mr. Tavror. Mr. Chairman, I also offer a letter dated February
i, 1925, to Mr. Samuel H. Fisher, from New York Trust Co.

‘ohator Truman. Tt may be received.
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(The letter referred to was marked “Exhibit No. 2023” and is
included in the appendix on p. 7073.) )

Senator Truman, We are through with this group temporarily
now.

FURTHER TESTIMONY OF MERREL P, CALLAWAY, VICE PRESIDENT,
GUARANTY TRUST CO., NEW YORK, AND STATEMENT OF
EDWIN S. S. SUNDERLAND, A MEMBER OF THE LAW FIRM OF
DAVIS, POLK, WARDWELL, GARDINER & REED, NEW YORK

Senator Truman. Mr. Callaway, will you please give the name of
the gentleman with you to the reporter?

Mr. CarLaway. Mr. Edwin S. S. Sunderland, a member of the law
firm of Davis, Polk, Wardwell, Gardiner & Reed.

Senator TrRuman. You have been sworn, Mr. Callaway?

Mr. Cartraway. I have appeared a number of times.

Mr. LowentaAL. Mr. Callaway, will you please state your official
position?

Mr. Cavraway. I am a vice president of the Guaranty Trust Co.
of New York, and my particular position is head of the trust depart-
ment.

Mr. LowenTnar. During the period of the previous receivership
of the St. Paul Railway, from March 1925 to January 1928, what
was your official position?

Mr. Cartraway. That was my position at that time.

Mr. Lowentuan. In charge of the corporate trust department?

Mr. Cavraway. In charge of the trust department, which includes
the corporate trust department.

Mr. LowenTtraLn. That includes the work of Guaranty Trust Co.
as trustee under corporate mortgages, as registrar, and in similar
capacities?

Mr. Carraway. That is right; the fiduciary capacities.

Mr. Lowentaarn. Mr. Callaway, at the time that the St. Paul
Railway went into receivership in 1925, the Guaranty Trust Co. was
corporate trustee for the holders of one of the bond issues of that
railway?

Mr. Carvaway. Yes, sir.

Mr. LowentEaL. And you were individual trustee?

Mr. Carraway. I was an individual trustee.

Mr. LowenTaAL. Were you appointed as individual trustee at a
time when you were an officer of the Guaranty Trust Co.?

Mr. Carraway, Yes. I succeeded Mr. Hemphill, the president of
the bank, who died about 1921, I think. 1 was shortly thereafter
made the individual trustee.

Mr. LowenTEAL. When matters were taken up with the Guaranty
Trust Co. on the subject of the receivership of 1925, or by Guaranty
Trust Co. in its capacity as corporate trustee under that mortgage,
they were taken up either with you, as the head of the trust depart-
ment, or with some one of your subordinates, is that correct?

Mr. Carnaway. Yes. They were very largely taken up with me.

Mr. LowenTHaL. Or with the counsel of Guaranty Trust Co.?

Mr. Carraway. Yes. Some things would be with counsel of the
Guaranty Trust Co., but most of the business matters came to me.
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Mz, Lowentuar. Counsel for the Guaranty Trust Co. in that
matter were who?

Mr. Carraway. Davis Polk Wardwell Gardiner & Reed; and the
matter was handled by Mr. Sunderland, of that firm, who is here
with me now. ’

Mr. LowenTAL. Mr. Callaway, had you heard at all of some testi-
mony here yesterday—1I think in part or in whole by Mr. Swaine—on
the question of law firms which have the largest present participation
n railroad reorganizations? !

Mr. Carraway. No. I think I should make a statement at this
point 1n justice to myself and in justice to this committee. I knew
nothing whatever about the fact that I or anyone of our bank might
be called down here until Saturday afternoon, when one of your
associates telephoned Mr. Burke, of our office, and said that they were
going to reach this afternoon that part of the St. Paul investigation
that would touch the Guaranty Trust Co., and perhaps we would
like to be present. Of course, that was after banking hours. I was
not there. They reached me late that afternoon. Mr. Sunderland
had gone out to the funeral of Lansing Reed, one of his partners, so
there was nothing we could do. 'We got Mr. Burke to get up some of
the papers, which Mr. Sunderland wished to go over on Sunday. We
could not both go over them, and on Monday we undertook to find
out what we could, but we did not know what line we were going to
be examined on. About 2 o’clock, again one of your aissociates, Mr.
Hilmer, asked me definitely to come. They had stated that it would
be optional with us, but they would like for me to be down here and
would ask me to come. I said to him, ‘“I have only a few hours
and this was 12 years ago. I would like to know, as much as I can,
what you are going to talk about.” He was very courteous about it,
He said that he would try to getit. ILate that afternoon he telephoned
me two or three special subjects. I merely mention that because I
o not want to be put in the attitude of not trying to answer, or of
having forgotten something. I want to tell you the whole thing. T
did not hear that testimony. I was not here.
| Mr.t tLogJEhLTHC@L. Y0u11; comnlients followed my question with
respect to the testimony of yesterday.

b oy e, tes yoly y. I assumed that probably you

Mr. Carraway. T have not heard it.

Mr. LowentrAL. In brief, as I remember the testimony, it was to
the effect that perhaps the law firm of Davis Polk Wardwell Gardiner
& Rl is connected with or has a participation in more railroad
- +tverahips at the present time than any other law firm that was
Jwned in the course of the testimony, and more, perhaps, than

! firm of Cravath, de Gersdorff, Swaine & Wood. ’

Nov cunaway. Tsuspect that is true. I would not like to answer
+* »derland, but T think probably that is true.
Nirovwowenenar, T othink there was an indication that that was
purtly (lug Lo the fnet that the same law irm are attorneys for J. P.
Mepan & Clo., and especially for the Guaranty Trust Co. of New

1ork.

Ma Canraway. T think it dates back to the fact that perhaps one
tho rantost corporation lawyers in the courtry was Mr. Stetson.

TR, . G786,

i ‘) l"- 1“. — N



H866 RAILROADS AND HOLDING COMPANIES

He was the head of this firm, aud naturally that work had grown up
around that office. ‘

Mr. LowentHAL. Mr. Sunderland, would your own impression of
the extent to which your law firm and such other law firms as you know
of are participating in railroad reorganizations at the present time, be
generally in accord with what I said a moment or two ago, as to
what I remembered the testimony of yesterday showed?

Mr. SunperLanDp. I rather think so, as you have been speaking.
I did not hear the testimony, or hear about the testimony of yester-
day. I think that that is probably so, for the reason that the Guar-
anty Trust Co., particularly, was in the field of acting under railroad
«corporate indentures for a very long time, or companies that were
merged with it, and naturally, as a result of those relationships, and
our acting generally for them, T should say that we were drawn into
an activity that was generally as active as that of any other firm.
I never have thought about it on a comparative basis with other firms,
T have never given the subject any real consideration.

‘Mr. Lows~nrEAL. Would it bo much trouble to you, Mr. Sunder-
land, to supply for the record at your convenience a list of the rail-
roads in connection with the reorganization of which your law firm
is participating or acting?

Mr. SunperLanDp. At the present time?

Mr. LowenTHAL. Yes; during the present period.

Mr. SunperLaND. Yes; I shall be very glad to do that.

Mr. LowentaaL., Thank you.

FEES OF GUARANTY TRUST CO. AND ITS COUNSEL IN CONNECTION
WITH 1925—1928 RECEIVERSHIP AND REORGANIZATION OF THE ST. PAUL

Mr. LowentaAL. Mr. Callaway, the Guaranty Trust Co., as cor-
porate trustee under the mortgage you mentioned a little while ago,
and yoursel{ as individual trustee, participated in the court proceed-
ings in connection with the receivership and reorganization of the
St. Paul Railway in the period from 1925 to 1928.

Mr. Caraway. Yes; we filed a bill for foreclosure on the general
refunding mortgage and the various mortgages under it, and, of course,
followed right on through. ) _

Mr. LowenrHAL, Mr. Callaway, do you remember m what capaci-
ties, if any, the Guaranty Trust Co. participated in any way in con-
nection with the reorganization which became effective in 1928, of
the St. Paul Railwayv?

Mr. Carraway. Exactly what do you mean, Mr. Lowenthal? Of
course, we were the moving bond trustee, as far as the proceedings
to a final decree were concerned. I am not quite sure that I under-
stand the scope of your question, as to what part we took in the re-
organization. )

r. LowenTHAL. Specifically, in the proceedings to bring the prop-
erty to foreclosure so that it could be turned over to a reorganized
company, the Guaranty Trust Co. and yourself as individual trustee
took the principal part. Is that a fair statement?

Mr. Carraway. We did not in the reorganization plan. We had
nothing to do with that. '

Myr. LoweNTmaL. But in the receivership proceeding you took the
leading part in bringing the property to foreclosure.

My, Carraway, Wo did.
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Mr. LowenTHAL. At which foreclosure it was bought in for the
j-irposes of effectuating the Kuhn, Loeb-National City Co. reorganiza-
{won plan.

Mr. Carraway. It was put up for sale and sold at public outery.
It was what you referred to as the Kuhn, Loeb-National City plan
under which the property was bought in, and the final distributions
made, but it was not pitched with any idea—the scope of our proceed-
ings had nothing to do with the plan.

Mr. LowenTmaL. Your bank acted as depositary for the so-called
Ecker bondholders’ committee, which was supporting the Kuhn, Loeb-
National City Co. plan; is that correct?

Mr. Carraway. Yes, sir. 1 think we acted in two capacities, did
we not? You have gotten some papers from our files

Mr. LowentaL. You acted as registrar

Mr. Carraway. My recollection is that we were first asked to act as
depositary by Mr. Iicker’s bondholders’ committee. They were the
committee of the particular general and refunding bonds of which we
were trustee, and there were no bonds deposited under that, 1 think,
if T recall correctly. Later, when the plan came out, the reorganiza-
tion managers had the disposition of that matter, did they not? I am
not sure, but they then appointed us as depositary for bonds under the
plan, under which the deposit of bonds was called for.

Mr. LowentHAL. I should like to have noted for the record, Mr
Callaway, certain figures with respect to the fees in connection with
the activities of the Guaranty Trust Co. and yourself and your coun-
sel. Specifically, the Guaranty Trust Co., for its work in that re-

" ceivership, was allowed a fee of $125,000. Am I correct in that?

Mzr. CarLaway. That is right.

Mr. LoweNTHAL. As trustee under the mortgage which had been in
oxistence prior to the receivership, and which was being foreclosed in
the receivership.

Mr. CarLaway. That is correct.

Mzr. LowenTHAL. For your services as individual trustee under that
same mortgage you were allowed a fee of $25,000.

Mr. CarLaway. Yes, sir.

Mr. LowentHAL. Counsel for the Guaranty Trust Co., as corporate
trustee under that mortgage, and for yourself as individual trustee,
were several in number; is that correct—one in New York, one in
Chicago

Mr. Catraway. And one in four other, I think, of the various

“lir «! ¢ireults.
f+. LownNtHAL, Do you remember that the fees for the firm of
i olk Wardwell Gardiner & Reed, as counsel for the fore-
L vorlpage trustees in that receivership, were fixed at $250,0007?

or v onnaway. To the best of my recollection that is correct.
Moo w wrian. And the fees for your Chicago law firm, the firm
. oo ronvesenling you in Chicago, were fixed at $75,000.
Me U nnaway., As to the fees of the other counsel, 1f you have a
randinm you might read it into the record, because I do not

inber what they got.
M SunbrrnaNp, That is my recollection of the correct amount.

Mre e cuntnan, T will not trouble for the moment with the other
1

o b represented the Guaranty Trust Co. in some of the other

Tve vone e U oaddition to that the Guaranty Trust Clo. received



6868 RAILROADS AND HOLDING COMPANIES

fees as depositary of the Ecker bondholders’ committee, which was
supporting the Kuhn, Loeb-National City Co. reorganization plan;is
that correct? ]

Mr. CALLAWAY. Ycs, SIT. _

Mr. LoweNTHAL Our figures show that the fees received by
Guaranty Trust Co. as depositary were $139,629.07. Would that
conform to your general recollection? ) )

Mr. Cartaway, That must be approximately right. I think we got
about $1.85 a bond, or something like that.

Mr. LoweNTHAL, You were paid on the basis of so much per bond
deposited in support of the reorganization plan? ]

Mr. Carnaway. Not quite that. I am only speaking from rocol-
lection, because I had nothing to do with that depositary fee. My
recollection is that it was taken up by the reorganization managers
with Mr. B. W. Jones, who was then vice president of the Bankers
Trust Co., and he took it up with us, and from that time on he rather
handled the matter, and wheun it came to the question of fixing those
fees by getting an agreement with the reorganization managers who,
under that plan, had charge of that particular thing, the various
services we performed were cast up. Thero was what you might
call a schedule ‘ o

Mr. LowentaaL. In general, was it not based upon the volume of

its of bonds?
deg/(f)?t(SJZLLAWAY. And the amount of work that was done, because
there is a great deal of work that goes on on those things. Each one
of these banks cast up the amount of work that was done, and that was
translated into a round ﬁgl,;ure(,1 for mere convenience, which, in our

nted to $1.85 a bond. : .

casl‘\f/)[’r?nIlJo(;lw;?\ITHAE. Other New York banks were depositaries in
connection with the Kuhn, Loeb-National City Co. reorganization

i at correct? . )
plii\r/}}.ls(gkiszAY. The other banks were depositaries of the 1ssues
for which they happened to be trustees, as we were. That is the
geIﬁEII“:.Lch(;l;tI;)L\ITI}I‘HAL. Do you remember whether or not the Guaranty
Trust Co. received the large}?t de OS}Pt&Ty fee that any bank received

itary work under that plant

forl\/([ire.po(sjlzilliwm'. We shouldp have. We represented over 400

il llars of bonds.
mli\l/}(r).n (%J(I)WENTHAL. When you say you represented them, you
m?\z}ﬁ‘ Carpaway. That much came under our mortgage.

Mr. LOwENTHAL. You were n'(()it patld, wqie ygu, as trustee under

when you were pald as depositary )
thi{TOgEE%EWAY. 1\51’0; but w{)la,t I meant to say was that 1t would
produce more bonds. Naturally, the biggest issue was going to have
more bonds deposited, and there was going t0 be more work done.

Mr. LowentuaL. The point is that the Guaranty Trust Co., %S
depositary, having received more bonds under the Kuhn, Loelé
National City Co. plan than any of the other depositaries, wou
naturally receive larger compensation.

Mr. CALLAWAY. AEd groba})ly did.

THAL. As depositary. .
' 11:4% Iéiffﬁwmn And pr%bablyydid. I have not the figures avail-

ablo.
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Mr. LowenTHAL. In addition to the fees as trustee under the
mortgage that was being foreclosed, and as depositary, the Guaranty
Trust Co. received fees as one of the registrars of certificates of deposit
issued in connection with the Kuhn, Loeb-National City Co. reorgan-
ization plan, is that correct?

Mr. Carraway. I do not recollect that, sir.

Mzr. LowenTtraLn. Our figures show—and these are all subject to
your correction, which we will be very glad to have if you find any
errors——

Mr. Carraway. T assume you are right.

Mr. LoweNTuaL, Our figures show that as one of the rogistrars
under the reorganization plan the Guaranty Trust Co. reccived
$11,318.43.

Mr. Carnaway. It may be on certificates of deposit issued by some
other bank. Under the New York rule, with which you are very
familiar, in order to have these certificates traded in, they must be
not only issued and signed by the trustee, but must be registered, and
we probably were registrar for the Banlkers or some of these other
trustecs—1 do not know which one. But I had forgotten it, sir.

Mr. LowenTHAL. Mr. Callaway, when the property was reorgan-
ized in 1928 the Guaranty Trust Co. was appointed trustec under a
new mortgage created under that reorganization plan.

Mr. Carnnaway. Yes, sir.

Mr. LowenTian. And it received a fee—I do not know whether
you would call it an initial fee or what—as trustee under that mort-
gage, is that correct?

Mr. Cattaway. Yes. Under the new mortgage we received our
primary fee, as it is technically known, as an authentication fee, for
the preparation and the issue of the new bonds.

Mr. LowenTrAL. That is the first {ee received when a new mort-
gage is created.

Mr. Carraway. That is right.

Mr. LowenTraL. And thereafter the trustee under the mortgage
receives further compensation {rom time to time for further work.

Mr. Carraway. For annual services.

Mzr. LowenTraL. Are we correct in stating that the fee for the pri-
mary service was $62,1907

Mr. Canraway. That ought to be right.

Mr. LoweNtmarn. Mr. Callaway, you may be much quicker at
computing

Mr. Carnaway. We got 50 cents apiece, and there were a little
oaver $100,000,000 of those bonds.

Mr. LowentaAL, Kverything else being equal, the larger the bond
igsiie the Iarger the amount of the fee for the primary or authenticating
S¢rvVIGO.,

Mr. Catraway. Yes, sir.  Of course, we did not have the largest
igsue on the reorganization, by any means.

Mzr. Lowunrian, We are coming to that, Mr. Callaway. That
was o regreftable circumstance.

Mr. Carraway. That was our hard luck; yes.

Mr. LowenTHAL. You sometimes get hard luck in these things and
sometimes hetter luck.

Mr. Carraway. Yes; of course.

Mr. Low, N1iraT. You sometimes get the best issue of a reorganiza-
tion,
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Mr. Carpaway. Wehad it before. We had the best issue under the
old set-up. We had the largest mortgage, but we did not under the
reorganization.

Mr. LowenTuaL. You got the second best issue on the reorgani-
zation.

Senator TrnumaN. Who got the best one?

Mr. CanLaway. It went to the National City Bank, T think.

Mr LowuNtian. We will come to that, Mr. Callaway, and thore
will be some indication of the gricl involved in that situation.

Perhaps you would care to follow me as I compute the fees. As
trustee under the mortgage which was being foreclosed, Guaranty
Trust received $125,000. As depositary for the bondholders com-
mittee in aid of the Kuhn, Loeb-National City Co. reorganization
plan, Guaranty Trust received approximately $139,600.

Mr. Carzaway. I thought you said it was $156,000.

Mr. LoweNTHAL. $139,629.07.

Mr. Canpaway. I beg your pardon—for the depositary fee, includ-
ing out of pocket expenses of $4,974.29.

Mr. LoweNTHAL. As one of the registrars in aid of that plan of
reorganization the Guaranty Trust received some $11,300; and for a
primary fee as trustee under ome of the newly created mortgages,
created under that reorganization plan, the Guaranty received a little
over $62,000. I total those figures at approximately a third of a
million dollars. You were not taking notes.

Mr. Carraway. If it is three hundred thousand-and-odd dollars it
would be a third of a million.

hMr. LowENTHAL. About $335,000 or $340,000, or something like
that.

Mr. Carraway. That is about right.

Mr. LowENTHAL. Excluding the fees paid to counsel for the
Guaranty Trust Co. in the ancillary jurisdictions, and taking only the
fees paid to what perhaps might be called the primary or principal
counsel for Guaranty, and the fees to their Chicago counsel, the total
payments for their services in connection with the reorganization as
counsel for Guaranty Trust Co., and yourself, Mr. Callaway, under
the mortgage which was being foreclosed, were $325,000.

Mr. Carraway. That is correct, sir.

Mr. LowenTtHAL. And including the fees in the ancillary jurisdic-
tions paid to Guaranty Trust counsel, the total would be in the
neightborhood of a third of a million for counsel.

Mr. Catzaway. I do not know what those others got, but if you
have the figures there you can very quickly put them down.

THE ADDITIONAL $25,000 FEE TO AN OFFICER OF GUARANTY TRUST CO.
AS INDIVIDUAL TRUSTEE

Mr. LowenTHAL. In addition, Mr. Callaway, I think you testified
a few minutes ago that you received individually $25,000 as the
individual trustee under the mortgage which was being foreclosed.

Mr. Carraway. That is right.

Mr. LowenTrAL. Or perhaps you did not testify to it.

Mr. Carraway. I did receive $25,000.

Mr. LowentaaL. Mr. Callaway, is there any rule or practice
among New York banks or other banks doing this class of corporate
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trust work or is there any rule at the Guaranty, under which those fees
recelved by officers of the banks as individual trustees are turned over
to the banks?

Mr. Carnaway. No, sir.  This fee canie absolutely straight to me.
It was paid to me and I received it and kept it.

Mr. LowrnrHAaL. You kept all of it?

Mr. Carnaway. Yes. They were paid their fee.

Mr. LoweNtnar. And no officer of the bank or no employee re-
ceived any of that $25,000?

Mr. Carraway. None whatever.

Mr. Lowrnraan. Mr. Callaway, is that the practice, in general, of
New York banks performing this class of service? ° 7

Mr. Carvaway. It would be, I take it, where one of the officers

happens to be an individual trustee.
_ Mr. Lowenraar. Is it correct to say that the reason there is an
individual trustee is that under the laws of some States through which
the railroads run it is sometimes necessary to have title in an in-
dividual?

Mr. Carnaway. That is correct.

Mr. Lowenrnar. And the reason, therefore, for some bank official
being named as individual trustee, along with Lis bank as corporate
trustee, is to meet that problem under State statutes?

Mr. Cavraway. Yes. They are more frequently outsiders than
officers of a bank, but frequently some individual trustee is an officer
of the bank.

Mr. Lowsnrtuat. In the case of the big issues in which the Guaranty
Trust Co. has been appointed as trustee within the last one cr two or
three decades, in general has it been the case that if there was an
individual trustee 1t was an officer of the Guaranty Trust Co.?

Mr. Carnaway. If 1t was, it was only because the corporation
asked. We have never asked for that; and 1 am not prepared to say
whether under the existing indentures there are as many officers of
hanks who are trustees as there are outsiders. I would think it was
the contrary, but I am not sure about that.

Mr. LowenTEAL. Did you perform any substantial amount of
rervice as an individual trustee which was additional to the services
ithat you performed or could have performed as an officer of the

cunranty Trust Co. acting as corporate trustee?
' lr[w r. Catzaway. I should say so. I am glad to get a chance to-
ol you, sir.

M. LowenTHAL. Wil you, please?

M. C'arraway. Yes. The Guaranty Trust Co. did not assume
n 1 orticnlar responsibility. T was just as responsible for everything
< ' ed as an individual trustee as the Guaranty Trust Co. was,
1 nde it my business to go over personally everything that was
. - wvery matter of policy that was adopted, whereas under

nstances that would have been done more largely by

oo my Colleagues.  Of course, you appreciate the fact that in a

R + | do not handle ordinarily any matter from the begin-
vt heend. AT know about it is with respect to the matter of
po we adopt.  Those matters are handled by the other officers.

1! ... thi case I was the individual trustee, and I was just as respon-

|+ the hank was, and I personally went over every item that
nllee the policy, because I was an individual trustee, and I was
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just as responsible as the bank was from the very beginning. We had
to go over this tremendous amount of work to try to determine, in
getting up our bill of complaint, where there had been changes in the
property and additional property taken on, and in order to see what
sort of title we had, because finally getting down to the title is the
main thing in an equity proceeding, and the trustees are directed to
see that you finally get an absolutely correct title to the property
that is to be foreclosed, so it can be sold. And I assure you, Mr.
Lowenthal, that feeling my own responsibility in that business, I
personally made that my job, to handle that from the beginning to
the end.  Whatever I did m one case, of course, was done——

Mr. LowenTaAL (interposing). Now, Mr. Callaway, I want to get
that clear, that whatever you did as individual trustee you did also
for the Guaranty Trust Co. as corporate trustee?

Mr. CaLnaway. In an entirely separate capacity.

Mr. LoweNTHaL. But the work and the results were the same for
both; is that 1t?

Mr. Carnaway. I would not have had to do it if I had not been
trustee, only in a small degree.

Mr. LowentaL. Who would have done 1t?

Mr. CanLaway. Mr. Burke. I would not have had to go through
all that. But there was my responsibility as a trustee. And bear
this in mind, that under the indenture itself it provides that up until
the time of default the work of administration is done by the corporate
trustee; and if you will examine that indenture you will see that it
provides that after default all of those duties shall be performed by
the trustecs and that the trustees shall be compensated for that work,
the individual trustee just as much as the corporate trustee. Any one
that had a high sense of duty would have done it, the bank or the
individual trustee. If I had not been individual trustee it would
have been handled by somebody else in the bank

Mr. LowenTuaLn. That is, one of your subordinates?

Mr. CaLLawaYy. Yes.

Mr. LoweNTHAL. It was a discharge of the duty of the bank of
which you were the head? Is that a fair statement?

Mr. CaLnaway. Yes;so far as the bank was concerned.

Mr. LowENTHAL. Whatever any subordinate of yours did was
being done for the bank, and what you did was being done by you as
individual trustee?

Mr. Carnaway. Except that I do not direct. I cannot direct the
things that are done by my subordinates.

Mr. LoweNTHAL. Are you in charge of the trust department?

Mr. Carnaway. I am.

Mr. LowentHaL. And men like Mr. Burke are subordinates in the
trust department?

Mr. Carnaway. They are. But please remember this, that we
have much more than a thousand corporate trusts in the bank. It
takes 1,200 employees to attend to that business; and as for my giving
them directions what to do with reference to a particular thing, unless
it involved a matter of policy, unless it is a matter where they are
trained to believe that it is of sufficient importance to bring to me, or
to be referred to the president or the chairman, I do not have to handle
those individual things, and I do not know what goes on.
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Mr. LowentaaL. Let us take the case of the di

i HAL. ] g e discharge of some
important duty in connection with one of these corporate trgusteeships.
Eupp(éseblt is 8o ﬁngort%l}llt that the head of the trust department will

ave to be consulted. en some subordi i
have to be cor rdinate would take it up to you,

Mr. %ALLAWAY. That is right.

r. LoweNTtoaL. And you would pass upon it as h (1
dei)/slxrtmcent of the bank? P P ® head of the frust

r. CarLaway. And I may or may not take it ith esi-
derﬂ or the chairman. Y Y e 1t up with the pres!
. Mr. LowpntHAL. At the same time you would 1
individual trustee? Y W pass upon 1t as

Mr. Carraway. Yes.
th(la\/lrfl. IjDOWENTHAL. V}fei'le. you appointed the individual trustee under

- mortgage or one of the mortgages in connecti it ani-
zation of the St. Paul? = nection with the reorgani

Mr. Carvaway. Have you the papers here? I don’t remember.

Mr. SunpErRLAND. Yes; he was.

Mr. Lowentran. And the bank was appointed under these new
reorganization mortgages?

lﬁ//}r. CﬁLLAWAY. eri\a}l: 1s }_(}nown as the 50-year 5-percent bond.

r. LOWENTHAL. e Guaranty was appointed a : ;
trustee and you as individual trustee? P s corporate

Mr. Cavnaway. That is right. :

Mr. LowenTnaL. Do you remember whether the mortgage in that
case contained provisions that would prevent the individual trustee
from getting a fee in case of a foreclosure of the mortgage?

Mr. CavLaway. If it does, I am not aware of it.

Mr. LownntHAL. Do you remember that, Mr. Sunderland?

Mr. SunpErLAND. Noj; I do not recall it.

Mr. CavLaway. I wonder if Mr. Swaine is still in the room?

ﬁr. SwaiNe. Yes.

_Mr. Lowentuarn. Do you remember whether tt -
vision in that mortgage? Y rore was such a pro

Mr.Swaing. I donot remember.

Mr. LowenTHAL. Do you remember, Mr. Hanauer?
~ Mr. Hanavuzrr. I would not like to testify with reference to that.
[ have no copy of the mortgage here now.

M . LowentrAL. If there was a provision which cut down or cut
oul the opportunities of an individual trustee, yourself, as individual
Lrunten, to receive fees in case of a foreclosure of that mortgage, would

w-‘«rn;rd that as an unfair provision? ’

L Cannaway., T would have a chance to accept it or not if I saw

[ ’I:( w iNTHAL. Would you regard that as an unfair provision?
e 'anaway. I would regard 1t as an unfair provision if they are
o ~vpeet that individual trustee to discharge his individual

anbies pid nssume his individual responsibilities. Don’t forget this
sro wo were confronted with a situation in which there was a

vnof over $400,000,000, and it had under it collateral of
n0u0,000 more of the Puget Sound Road. So there we were with

1 © 300,000,000 of bonds under those indentures of which I was
.t troctee. Just as soon as it appeared inevitable from the
o liore was going to be a default in April on one of their
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issues, we realized that we probably would have to have receivers
appointed, and immediately took up with counsel the question of
‘what the duties were going to be.

Mr. LowenTuan. In what capacity did you take it up?

Mr. Carrnaway. Both.

Mr. Lowentuarn. That is, you took it up as corporate trustee and
a8 individual trustee? )

Mr. Carnaway. Yes, botll. T was concerned about what our duties
‘were, and 1 found what T believed to be the fact, until the foreclosure
proceeding was started, that the entire income from these railroads
went into the general fund, but that under the provisions ol these
‘indentures, as soon as the procecding was started by the trustees, then
‘the income was to be allocated over to the bencfit of the bonds.

Mr. LowrNTiaL, You moved aleng as individual trustee?

Mr. Carraway. I had to move.

Mr. Lowextian. You were moving for the corporate trustee?

Mr. Canraway. I did not make the appointments. The bond-
holders bought the bonds under that condition, and therefore we
moved. Tmovedin both capacitics, and I moved in either, as you say.
The Guaranty Trust Co. was not responsible. 1f I failed to do any-
thing, T was the one that would have been sued.

Mr. Lownnruar. It would be a help to the record if you could
“let us have for the record word as to whether the newly created mort-
gage, created under the reorganization plan of which the Guaranty
‘Trust Co. is corporate trustee, provides that the opportunity of the
ndividual trustee to receive as individual trustee separate [ees, in
case of foreclosure, were cut down or cut out.

Mr. Cavnaway. All right, sir! o

Mr. LowentaaLn. Mr. Callaway, have you received fees as indi-
vidual trustee in many casecs, or was this an unusual case?

Mr. Carcaway. That is the only case in which I happened to be
an individual trustee. That went through the courts. You evidently
seem to have it in mind that because I was an officer of the corrpany
I was not entitled to anything. That matter was specifically passed
upon by the court. o

Mr. LowenTHaL. Irealize that; and passed on by the reorganization
managers?

Mr. Carraway. Yes.

Mr. LowentHAL. And passed on by the bank?

Mr. Carraway. No.

Mr. LoweNTaaL., It was not passed on by the Guaranty Trust Co.?

Mr. Carraway. You have an idea that apparently we had some
way of agreeing on all these things. Not on your life! Here is what
happened about those fees. Mr. Hanauer is here and he will remember
all about it. I bad never met him up to that time, strange as it may
seem. But I had not. And when this matter came up about the
question of the fees, I went down to see him at his request. This was
after the foreclosure had taken place.

Mzr. LowenTtHaL., Was this after the property had been taken over?

Mr. Carrawsy. After it had been sold, even.

Mr. LowenTrAL. After the reorganization had been completed?

Mr. CarLaway. Yes.

1 Mr. Callaway subsequently informed the committee that the mortgage referred to expressly provides
that the individual trustee be eompensated.

RAILROADS AND HOLDING COMPANIES 6875

hMJffr. %OWENTHAL. Was this after the court had made its order fixing
the fee?

Mr. Carraway. No. That is what I am going to tell you about.
I went down to see Mr. Hanauer and saw him about our fees. He
asked me to come down, and as I recall it now he asked me what fees
I thought I was entitled to. I said, “l think the corporate trustee
ought to have $150,000 and the individual trustee ought to have
$40,000.” Hanauer doesn’t waste many words, you know. He said,
“Now, here; $100,000 has been allotted.” 1 suppose he meant by the
reorganization managers to the Guaranty Trust Co. He said, “They
can divide it with you; but $100,000 is our figure.”

1 said, “We just simply will not do it. We are entitled to more, and
wo won’t do it.”

He said, “All right. There is nothing to do about it but go to
court.” 1 said, “You are right; and that is what we will do. We will
go to the court.” : :

Then on some other occagion, perhaps a few days later, I saw him
and I said, “I have spoken to our people about it, and if you will pay
the Guaranty Trust Co. $125,000 and pay me $25,000, we will agree
to that figure.” He said, “No; this other figurc is all we will do.”

So we did go to the court, and we had the {ullest sort of a hearing.
A number of people were there, and it took some time. 1 testified.
Mr. Sunderland presented it and Mr. Swaine opposed it.

Mr. LoweNnTaaL. Mr. Swaine opposed your {ee?

Mr. CatLaway. Yes.

Mr. LowsntaaL. And the Guaranty Trust Co.’s fee?

Mr. Carraway. Yes; he did. He opposed their fee and opposed
mine. He said he did not think I was entitled to anything. He said
the Guaranty Trust Co. ought to get $100,000.
hMr. LowentHarn. Why did he think you were not entitled to any-
thing?

Mr. Cavraway. T will tell you, Mr. Lowenthal, just what he said.
Let us understand this; let the committee understand this, that 1 did
not agree with him.

Mr. LowentHAL. You and Mr. Swaine disagreed?

Mr. Carraway. Mr. Swaine and I disagreed; and the only-place I
know of on a justiciable question is to take it to the place where, By
George! we will all go if we have a question of that sort; and I took it
Lo the court.

Mr. LoweNTraL, Mr. Sunderland tool it to the court for you?

Mr. Carnaway. I went with him. T was a witness.

Mr. LowenTtrar. Did anybody else support your application?

Mr. Carraway. Another individual trustee and counsel for one of
{he other trust companies made an application for a fee and was paid
“n without any opposition. I have never known why they opposed
' 10,

Mr. LoweNtman. What was he paid?

Mr. Cantaway. He was William Nelson Cromwell. He wus pald
515,000,

Mr. LowentaAaL. He was a lawyer?

Mre (Carnaway. Yes. He was a lawyer for the bank.

wir. bowenTaAaL, He was paid as trustee?

T fannaway. 1e was paid as trustee, and so was I.

n o pa.. Nrian, TTe is in the practice of the law?
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Mr. Catraway. Oh, yes. I would like to have this committee
understand that we did not agree on this thing. The question of
whether I was entitled to a fee or not, and whether the Guaranty
Trust Co. was entitled to a fee or not, we took to the court. The
court heard it fully. The testimony was given and the court decided
that I was entitled to 1t. It must have made an impression on Mr.
Swaine and the others, because a few days later, after the hearing,
they came to us and said, “If you want to settle this and you want to
take $100,000 for the Guaranty Trust Co. and $20,000 for yourself,
we will do it.”” T said, ‘“The matter has been submitted to the court.
We are either entitled to it or we are not. We will leave it to the
court.”’

Some time later the court handed down its opinion and the fees were
allowed.

Mr. LowentHAL. Who was the judge?

Mr. Carrnaway. Judge Wilkerson. If there is any question about
the right or the propriety of an officer of that bank, who was a full-
fledged trustee himself and tried to do his duty, that whole thing was
tried out before the court on opposition made by the reorganization
managers.

Mr. LowenTtHAL. Let me ask you whether your board of directors
passed upon the desirability of an individual officer’s receiving a fee?

Mr. Carnaway. I do not know. There is no question in my mind
that we were entitled to it. Mr. Potter knew what I was going to get;
they all knew it. I talked to them about the amount I was going to
ask for the bank.

Mr. LowenTHAL. You talked to whom?

Mr. Carraway. Mr. Potter.

Mr. LowenTaAL. Not to the directors of the bank?

Mr. Carraway. No.

Mr. Lowentaan. Do you remember Mr. William Nelson Cromwell
who received a fee as individual trustee? Do you remember his law
firm also getting a fee?

Mr. Carnraway. They represented him.

Mr. LowentgaL. Sullivan & Cromwell; was it not?

Mr. Carraway. Yes.

Mr. LowentaaL. Do you remember how much they got?

Mr. CarLaway. He was certainly entitled to it; there 1s no question
about that.

Mr. LowenTaAL. Do you remember there was an individual trustee,
a bank officer, who declined to take a fee?

Mr. Carraway. I heard that afterward. He had a right to do
whatever he wanted to.

Mr. LowentHAL, What was his name?

Mr. Carnaway. Sheldon. The Guaranty Trust Co. under this
mortgage by which he was a trustee held all those bonds for which he
was trustee except a few, and $150,000,000 of those bonds were put up
as collateral.

Mr. LoweNTHAL. In view of the testimony about the opposition to
the individual trustee getting a fee, Mr. Swaine, does that refresh your
recollection as to what was put into the new corporate mortgage on
that subject?

Mr. Swaine. T am not going to testify from personal recollection
about a document when you can obtain the document.

Mr. Lowrntiat. You do not rememboer, Mr, Swaine?
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'llt/I/II‘.'%WAINE. No; lg%ave no recollection about it.

. WOWENTHAL. Did you hear there was a rule of the insur
?6%2&;21?3212 l?(g ,N e;v York State requiring insurance officials wﬂoarglg?;
anﬁ/(ls companielss”f ol committees turning those fees over to their insur-

r. Carraway. I should think that would be s0 if 1 1

_ \ g if it
comlpletely dissociated from them. It may be that SOIK: SBZCI)]I]I{IS t}?;r;%
alru e that money that might be earned by directors, or under a bonus
plan, or something of that kind, might be paid in. We have not.

Mr. i i
i I(‘)fI;f)O‘gJ;“;\TTHAL. You have no doubt that Mr. Ecker did a great

1IQ/I/II'. Carraway. No.
r. LowentaAL. Have vou h 1 i
of the O ENTHAL y eard that he received a fee as chairman
Mr. %ALLAWAY. No.
r. LowenTHAL. Mr. Hanau
Boliey o ENTHAL, er, do you remember whether Mr.
llt/[/lr. .};IANAUER. He did.
r. LOoweNTHAL. IHave you cver heard whether that ,
over to the Metropolitan Life Insur : - Te e furned
P e nsurance Co. by Mr. Eeker?
i\gr. ]ﬁoWENTHAALLI.\I You do not know?
) T. JANAUER. No. I remember there was some di i
1t, but I could not testify as to what was " dome S obout
is not uglikely, but I do not know. eventually done. 1 think i
o La ey T want to repeat this, that whatever M
) r. &
did or whatever Mr. Sheldon did has no bearing on it, bec&usec%sg
took_ 1t to the only place provided in this country to try out such
matters. It was carried before a judge whom I had never even seen
}Erng liﬂla{.no'l‘he Héattil;er Wfﬁs trl((led out in full and it was heard fully, as
inow, and the judge decided that i i
thiavfil Ivzfas o, and it.J oy cided that T was right about it and
r. LoweNTHAL. By the way: That day you were in co i
0 T urt did
(l)lfa;nv;}giglere%helf W%ls any opposition by the reorganization manag(gl};
iangbe Y else to the fees of counsel for the Guaranty Trust and
%r. I(?ALLAWAY. There was none.
. LOWENTHAL. That fee was just agreed to in advance?
: ' ce?
l\l\gr. L_ALLAWAY. I do not know whether it was agreed to or not.
M: Cciivlrf;HAL.NBut there was no opposition to the application?
it .wa,s. AY. No. I will ask Mr. Sunderland. I don’t think
R/} r. _nl,quNDERLAND. I don’t think so.
ir. HIANAUER. Tt occurs to me, Mr. Chairman that th y
wlm' n‘;-n_oﬁicmls of insurance companies and who may }:}agzngfrrgeeg
:»lvm 1]]:(»1_1' fees to the insurance companies, did not do it because they
{01;])(1]1(;:[; é cl) i’ lv;rl‘: wrong Ec; }‘lua,lée a personal fee, but I believe the superin-
ende rance i
o .x/'ruggosted i oI the State of New York—1I will not say whether
r. LoweNTHAL (interposing). Has the imi
Now Yo‘rk superintendent of b%mks? ro been » similar rule of tho
Mr. Carraway. Not that I lnow of. If there had been any such

Moy ; :
o <..ml,( “I had known anything about it, I would not have taken it,




N

6878 RAILROADS AND HOLDING COMPANIES

Mr. LowenTHAL. Let me say for your information, Mr. Callaway,
that it is helpful in connection with a subject of this kind to have the
various views as to what is desirable practice developed, because you
perhaps have heard of a report made public by Mr. Eastman as
Federal Coordinator of Transportation on the subject of fiscal agencies.
of railroads?

Mr. CarLaway. T am afraid T have not seen it.

Mr. LowenTHAL. We will come to that later.

BANKERS SELECT MORTGAGE TRUSTEES FOR NTEW COMPANY—GUARANTY

TRUST CO. SOLICITS TRUSTERSHIP

Mzr. LowenTtwar. On this hard-luck story, I would like to offer for
the record, Mr. Chairman, a copy of a memorandum written by Mr.
H. Stanley to Mr. M. P. Callaway under date of June 9, 1925.

(The memorandum referred to was marked ‘“Ixhibit No. 2024’
and is included in the appendix on p. 7075.)

Mr. LowenTHsL. Who is Mr. H. Stanley, Mr. Callaway?

Mr. Carraway. At that time he was head of our bond department.

Mr. LowenTaar. That is Harold Stanley?

Mr. Catnaway. Yes.

Mr. LowsnTaaL. He left the Guaranty to become a partner in
J. P. Morgan & Co.?

Mr. Carraway. Yes, sir.

Mr. LowsnTuan. And he left J. P. Morgan & Co. to become vice
president—or is it president—of Morgan, Stanley & Co., Inc.?

Mr. Carraway. I think he is president of it.

Mr. LowenrtaaL. 1 would like to read this, Mr. Chairman,

Senator TrumaNn. Proceed.

Mr. LowenTaAL (reading from ‘“Exhibit No. 20247):

I had a talk with Hanauer, who has told me that he cannot make oany promises
now but that after the City Bank is satisfied on the trusteeships of the reorganiza~
tion of the St. Paul, we are next in lne.

You had the largest mortgage that was in existence when the road
went into receivership. That was the choicest mortgage from the
point of view of the trust company in its corporate work?

Mr. Carraway. Do you want an explanation of this that you read?

Mr. LoweNTHAL, Yes, please.

Mr. Carraway. What happened was just this. The reorganization
plan came out about June 1, and as I recall it the reorganization plan
provided that the reorganization managers were going to place the
trusteeships. I did not know Mr. Hanauer, as I told you, at that time,
I had never met him. I have known him since, and he is a friend of
mine, but at that time I did not know him; and I spoke to Harold
Stanley, who was in the same business that he was

Mr. LowenTHAL (interposing). The same business that Mr,
Hanauer was in?

Mr. Carraway. Yes. He was head of the Guaranty Co. It was
8 bond-selling and underwriting house, and he knew Mr. Hanauer,
and I did not. It has always been the custom in New York that the
previous trustees succeed to a trusteeship, or some part of it. There
is no rule about it. They do not always do it, and so sometimes you
do not getin. But when the reorganization plan came out and we saw
what sceurities they proposed to issue——-

M. Lowwunruan (nterposing). What mor{gaens, ?
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Stanley to speak to Mr. Hanauer |

nle; - H er to find out whether or not

be in line for one of those 1ssues, and as he stated, here rt}rllg Cyi‘;;e %OUIld

was goi{lg to get the first pick. ' ’ v

I. LOWENTHAL. You were going to explain ¢ i
gelivfhecphrase “a,fte{‘ the City Banl is satils)ﬁelgll ”h&t' 1 do not quite
v arLaway. They would have a choice. Th
: _ . ere were three,
balr:/{;zr. I}J]QV{IEI\IITHAL.. Why was the City Bank to get a choice ovei ifeour'
ol wC ich a readx was the trustee under the largest mortgage?
Mr. ALLaway. That was Mr. Hanauer’s disposition .
Mr. ICJOWEN'I‘HAL. Oh. He decided that? '
r.LALLAwAY. The reorganization managers deci
ecided that.

N Mr. LoweNTHAL. When you say “City bBank ” you rit th
ational City Bank of New York? : s e
I\l\gr. EALLAWAY. Yes.

r. LOWENTIAL, / i inte at i 1

City oS And their affiliate at that time was the National
%\\//}r. SALLAWAY. Yes.

r. LowgNrmarn, T i i ;
tho S5, o THL he National City Co. was one of the bankers of’
IK/I/[r. ICJALLAWAY. Yes.
r. LoweNTraL, reorganizati
ﬁr. SALLAWAY. YéSle was one of the reorganization managers?
. VI LOWENTHAL, That is, they were 50 i
. percent of the re -
tloli]/f I.nzglagers and Kuhn, Loeb & Co. were the other 50 perc%;gti??mza
M;‘ LgLLAWAY. IScanﬁot tell you about that .
. - LOWENTHAL. So the bank affiliated with o i
t101{1/[ m%na.gers got g}r.le choicest trusteeship? one of the reorganiza-~
ir. CALLAwWAY. Yes. Thev were pr i i
hl\//{n %OWENTHAL, Whyr o probably entitled to it.
. aLtaway. Idid not fight it very hard. Th i i
. ey did an .
g{)n(o)grﬁl I?Ofu;i?li‘ll;tgll‘ld‘l,tgey hzéd f1;11\1/[(3 responsibility 01?7 trying ;romgeeél ii
20 atterwards; and if Mr. Hanauer and the izati
managers felt that they were vo] i b ohoroo. T aon
T tT) bt s thenr}lr. re gomng to give them the first choice, I was.

r. LoweNTHAL. Was not the Natj i ]
$5§2’0000 AL, Wi e National City Co. going- to get
r. CALLAwAY. This was in 1925. I did not k
: ) 5. n
WOUIS iet anything. WI couldn’t tell anything aboutoi‘;;, whether they
. HOWENTHAL. Was it your idea that the choice hi
- . / ¢ st trust :
Fas given to the National City Bank as part of the com u:n::;i;up
mivfhe Cservmes of the National City Co.? P o
r. Cartaway. I do not know anvthi 1
4 ] ything about it. Mr,
::']i:(f)éxghtoNMr.. Ha,naper about it, and he told me they werg g(S)iijﬁgliz
%vould sakeaglg;aoln(glitgr ]?ank ghelrrr i:lhoice, and the National City Bank
pleased. at is what the me dur
Mr. Lowentear. T thoueht i e ustificn i
r. HAL. , 0 1 justi i
f01iv%1v1é1g RS chgice.y u said there was some justification
I Carbaway. I think, from myv st int, 4 i
'y Bank might be entitled to it. Y standpoint, that the National.
mr. L‘OWENTHAL. Why?
. «l'n.'w(l u.\LLA\fV?Y.. They were in this whole situation, and whatever
up might be given to any of these people doesn’t have a
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God’s thing to do with what they were going to do. It would not
have any effect on our bank. If he knew they had been there, what
was to prevent his giving it to them? I did not know Mr. Hanauer.
If T had I would have been there and asked him for it.

Mr. LowentrAL. [ call attention to the fact, Mr. Callaway, that
the reorganization plan itself,! drawn by Mr. Hanauer and his at-
torneys and presumably by the National City Co. as well, specifically
provided what the compensation for the reorganization managers
should be.

Mr. Carraway. I do not recall what that was.

Mr. LowzntHaL. Continuing reading, Mr. Chairman [reading
further from “‘Yxhibit No. 20247°]: '

He asked which trusteeship we would prefer, whether the $60,000,000 closed
issue or the proposed financing vehicle which will not be issued at present. He
said there was no hurry about setltling this now. I told him we would communi-

cate with him later.

I skip to the last sentence, referring to some court proceeding in
the Rock Island matter, I presume. Is that correct, Mr. Callaway or
Mr. Sunderland?

Mr. Carraway. It apparently dooes; yes.

Mzr. LoweNnTraLl (reading further from “Iixhibit No. 2024""):

It was because of this situation that Kuhn, Locb & Company says they did
not want anybody from the Guaranty on the St. Paul protective committee.

Was it your understanding, Mr. Callaway, that Kuhn, Loeb & Co.
were the ones who were deciding whether one particular person or
another should go on the bondholders’ committee?

Mr. Carraway. I do not remember the occasion of this, but I
just give you my idea about it. It had been rather the custom, Mr,
Lowenthal, in New York that representatives of the trustees of these
large issues frequently serve on the committees; and I just assume
from what he says there that it was because of this situation that
Kuhn, Loeb & Co. said they did not want anybody from the Guaranty
on the St. Paul protective committee. Or I may have asked Stanley
why it was that nobody from the Guaranty was put on. I may have
asked. I do not know.

Mr. LowzntaAL. Mr. Stanley reports that Mr. Hanauer says there
was no hurry about settling this. The plan was announced about
June 1, 1925, Mr. Callaway?

Mr. Canraway. Yes.
Mr. LowenTHAL. And was there a possibility that if the Guaranty

Trust Co. had not gotten in touch with the reorganization managers
promptly somebody else would have gotten there?

Mr. Carrnaway. Yes.

Mr. LowentaaL., You had to move pretty fast if you were not to

be shut out?

Mr. Carraway. Yes.

Mr. LowentaL. There was a good deal of keen competition?

Mr. Carraway. Yes; from New York banks and outside banks,
too. New York has to compete with Boston, Philadelphia, Chicago,
and so forth.

Mr. LowsntraL, I offer for the record a copy of a memorandum
dated July 24, 1925, to Mr. Callaway, from Mr, C. H. Platner, cor-

| Subsequently entered as ‘‘Exhibit No. 2280, Hearings, Part XVII, p. 7492,
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rorate trust officer. Mr. Pl 1 i
oo drust o T Platner was vice president of the Guaranty

{\\//fr. EALLAWAY. Yes, sir.
T. LOWENTHAL. He was a subord; '
IS\Ir. CarLaway. Yes, sir. subordinate of yours?
enator Truman. The memorand i i
(The memorandum referred o was e Feceived.
- . t & ‘ : < I I
ﬂnl(\i/lls lilcluded in the appendix 0(1)1 ;})V.&;O%%ghed ‘Tixhibit No. 20257
ing—rk.)ecgfjstNTHALB I would like to just refer briefly, without read-
e osca Ieldy(_)u ave a copy before you, Mr. Callaway—to three
ond issues to be created under the reorganization pluﬁ

1\1\//{; Sga};;;\\;ﬁi Tgat is right,
M- OALI;;HVA;’ ‘L.Y OSI?Z;IY.QJS the 50-year 5-percent mortgage?
il\\//? éiﬁf\fg‘fwﬁ.lllirggesivrv.% the 5 percent adjustment mortgage?
r. Lowsnnt ot [ &
® 1995, the Moifc iy Bank wan o et e cimorandumm of Juno
mr. - that 1s what I understand that memorandum to
e et 5 o o oS Pt M Chiian, o

FrOn’l he sta Poin of rec £ dlilte ()IIlpe]lSathIl, the Ad 1Istment

t dpoi t eving imme C: i i
MOT gage 5 /o bOl]dS ) most &ttra(‘ ive and after ha he lfty SrL ar 9
t I(D(){ t t t 4 e 2%

mortgage. However, if this reors i

lor { , eorganization puts the compa : i

t(})]zt;?zgé 1;111]% I;é;st and Refunding Mortgage is the most dgsi?azvbfenb%g::ssﬁn;ncml
position in any future readjustment of the financial struéztulxl‘eez (t)?

the company—
Let me ask in that connect]
‘ ‘ ection: The bonds und irst
llefundu_lg mortgage were o be issued from time t(?rtithe ﬁfr i a?d
wo\rgamzatlon? e wiber the
Mr. Cavraway. Yes, sir: with a Limi b
’ . ) SIT; a limit of $634,000,000
mﬁgrt.o Igic;I\;veEiur'rivAaI;. g‘ hebaldljust;lnent mortgage was to be issued {rom
, , 1t 1n bulk, whe "eorganizati
Mr. CarLaway. Yes: $262,ooo?gotoh.e Heorgamization was completed?
Mr. LowexTaAL. The lattor? Is that it? |
fl\\lh SALLAWAY. Yes, sir. ‘
1 LOWENTHAL. Therefore the first and refundine i
be the most desirable if the company was to go olglgrllrzigisrgg e {)mght
u...:\l;sr that mortgage? © @ more bonds
r. CALLAWAY. You may have it '
L ALLAWAY. among your papers t
) ; ‘. , ‘»l 'f ction is that at first when the matter car?wpupswil eégéig udt
. n{/l, wo would take the first and refunding mortgage because )
1\/] . I:nw BNTHAL. We are coming to that, Mr. ﬁallawa
11\4 L. { Antaway. I will finish in just a minute. v
¥ : é:x;?gxr;ml t}VVe ]ustbwanted to bring out this date
. Cary ". 1t was subsequently increased .
]XE}P{.ILOWENTHAL. We are coming toythat. o b0 $100,000,000.
o ;Vi?qrxéﬁzn(}gté,to?hilély 12&1, 19%15,t¥1vhathr. Platner was concerned
: S th althoug e adjustment m i
huve the larger amount of bonds at the outset, the ﬁr(;it%i%lere%ﬁg?

ol '“I'l ’”\,“(\ ]n]”llt have & y v
1 ELLIZA Sl man
went ong B more bOndS OutStandlng‘ as the 9(3&18

1 i, 10— 11
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Y. Yes. ‘ )
11:/I/I£ ES;LQI:E‘;AL. You thought, therefoyf, 1that if the compg?g; ;vr?g
o financial footing, so it would be likely to 1ssue more 1rs
2&Sn%€?g I?lortgage bongs, that would be a more desirable issue? Is
. t? . .

thi{/th?ogflc,LAWAY. Yes, sit; on the long view we thought t}‘m%. .

Mr‘ LowenTHAL. The larger the number of bonds under the mort-
gage the better it is from the point of view of the trust company acting
as trustee? )

way. You get paid for what you do. ]
1\1\//}11: ESIW;VLQNTHAL. Anc{g as there are more bonds you get paid more?
way. Yes. N

11\\/1'111: ggvagNTHAL. T would like to offer for the record, Mr. Chémmlan,
a cop§ of a memorandum from Mr. Callaway to Mr. Harold Stanley,
dated June 18,1926, _

Truman. It will be received. . . y

%’%Illlaét?rfemorandum referred to was 7m)arked Exhibit No. 2026” and
is 1 in the appendix on p. 7077. .
b i\l}lilugg%vl}an}rg‘nii?%y the way, Mr. Callaway: Between the time of
the memoranda we have just discussed and the time of the melrllé)rin-
dum of June 18, 1926, there had been 2 modlﬁcatlon‘ of t_};e uhn,
Loeb-National City Bank reorganization plan, had there not?

v. Yes. ) _ )

%11: ESEVLEAI\YP?IAL. And that modification provided for a 1argeér bOtI}lld
issue under one of the mortg{ngs thein l;ad been provided under the
g Loeb-National City plant o o
Orlf/}?al(llfﬁglAnv}AY. Yes. It advanced the 50-year 5's from 60 million
ig 100 million dollars. ’ N
v §}[1§ hﬁlgvfgl\?’;HAL. And that made the 50-year &'s a more desirable

issue immediately? - N
JLAWAY. Yes, SIT. _ ) ) |
%%1; Eg;;ﬁ;j;u. After that m(_)dlﬁcatflon wtflls mad(et, r?zi}ri;g Oofng:
ho od issues more desirable from the point O >
(gfug%iin%fgfﬁ Sas trustee than it had been prior to the modlﬁg}\tl(fn, tht(i
Guaranty having the second choice ponchgded that tl;at modified mor
age would be the better one from 1ts point of view? k about it
¢ M. CaLnaway. Yes, sir; and 1 asked Mr. Stanley to spea {}511, Et)> o
Mr. LowenTHAL. And as to which of the mortgages was?t e better
piece of business, that was the final decision of the m‘fmtter.
Mr. Carnaway. So far as Guaranty was concerned; yes. Hat which
Mr. LowentaaL. That was a change 1n position from tha 1Wn‘?
you had taken prior to the modification of the reorganization piant
way. Yes. ) ) .
llt/rfli“ %?)I\;I}?NTHAL. 1 offer in evidence, Mr. Chairman, 2 c(iO‘F‘)'IZI oé 2
memorandum to Mr. Callaway, dated June 25, 1926, signe .o,
Thot was Mr. Haro¥1 Stanley?
. CaLrLaway. Yes. ) )
lg/gmtoﬁ; TrumaN. The memorandum will be re‘?elve'd.' No. 2027
(The memorandum referred to was marked “Exhibit INo.
and is included in the appendix on . 7077.) ‘
Mr. LowenTHAL. This memorandum reads: _ « s pau
‘i : bout Chicago, Milwaukee b .
ThIisai?tgertelﬁlrilrllrégygSutrhal,rt)el{/ln?.r%?gxtl;lle? ezgects you will see him some time and
discuss this matter further.
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You did see Mr. Hanauer thereafter?

Mr. Carraway. A year or so later.

Mr. LowenTHAL. Some time in 1927, 1 think, Mr. Platner died,
did he not?

Mr. Carraway. I do not remember exactly, Mr. Lowenthal, but
about that time, somewhere along there

Mr. LowentHAL. Was he one of the older or junior vice presidents?

Mr. Carraway. He was a vice president when he died. You will
notice that he signs this memorandum as corporate trust officer. He
was only a vice president for a year or two before he died.

Mr. LowenTHAL. Was he one of the men of long experience in the
bank or of lesser experience?

Mr. Cavnaway. He had had long experience there. He was the
immediate superior of Mr. Burke.

Mr. LowentHAL. Then he was the superior of the man in charge
of the corporate-trust department?

Mr. Carraway. At that time; he was at that time himself corporate-
trust officer. ‘

Mr. LowenTtaaL. I offer for the record, Mr. Chairman, an excerpt
from a copy of a memorandum from Mr. Callaway dated January 5,
1927, reading as follows [reading from “Exhibit No. 2028”]:

Memorandum as to fees for issue of 50-Yr. 5% Mortgage Gold Bonds of Chicago,
Milwaukee, St. Paul & Pacific Railway Company.

That was the mortgage that you had chosen for Guaranty? Is
that correct, Mr. Callaway?

Mr. Cartvaway. Yes, sir.

Mr. LowenTHAL (reading further):

Mr. Jerome J. Hanauer, of Kuhn, Loeb & Company, at conferences held on
January 3rd and 5th at his office stated that the National City Bank would be
appointed trustce of the 5% Adjustment Mortgage Bonds aggregating approxi-
mately $184,000,000 and that Guaranty Trust Company might have its choice
of the 50-Yr. 5%, Mortgage Gold Bonds aggregating approximately $106,000,000,
or the First and Refunding Mortgage under which no bonds were to be issued at
this time but which would be used for financing purposes in the future. I selected
the 50-Yr. 5% mortgage bonds Lo which Mr. Hanauer agreed.

Senator Truman. The memorandum will be received.

(The memorandum referred to was marked “Exhibit No. 2028”
and is included in the appendix on p. 7077.)

~Mr. Carvaway. This was after the foreclosure; this was the first
time that I had ever gotten in touch with Mr. Hanauer myself. .

Mr. LowenTuaL. Do you remember; Mr. Callaway, that the
Bankers Trust Co. was one of the corporate trustees in_connection
wilh the reorganization of the Chicago, Milwaukee & St. Paul during
thnl period?

Mr. Caruaway. They had one of the bond issues; I forget which.
'v, LhowuNTHAL. 1 should like to offer for the record, Mr. Chair-
1, n memorandum from J. J. Hanauer to Frederick H. Ecker,
voadunuary 13, 1928, which illustrates, I think, Mr. Chairman, that
1" 1 banks cither did not move fast enough or did not have quite
ne midway luck that the Guaranty had in this matter.

voeambor TruMan. Tt will be received. -

L. orandum referred to was marked “Exhibit No. 2029”
nn wided in the appendix on p. 7078.)
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Mr. LowENTHAL. The memorandum is.as follows_[readmg]:
1 have your letter enclosing one from IFrank Close—

He was an officer of Bankers Trust Co., Mr. Callaway?
Mr. CALLAWAY. Yes. . .
Mr. LowenTHAL (reading further):

whi 'n to you herewith. : . r "
WhI{/(l:? ICrlgtslé] leg gpoke to me some time ago and I told him that I was afraid

there would be nothing available. The National Cit_y _Ba'nk took one trustec-
ship— : - » .
Perhaps that is the answer t0 a question that I put to you 2 while
ago— .
the National City Bank took one trusteeship. .
Mr. Catraway. That depends on what you mean by the wor
“toolk.” 'They did not grab it. )
Mr. LoweNtuaL., Well, t(llley toolk llt:t
Laway. They did not steal 1t. ‘ )
11\\%]; EgleVlﬁNTHAL. OhB,T 1 am not suggesting tha,tf. L}}%ut they took it.
. 1away. They were appointed to onc ol them; yes..
11:% %AOL\‘?VENTHAL. Tgat is not what Mr. Hanauer writes o Mr.
Ecker. )
" Carnaway. That is what he meant. . N
%/I/g LoweNTHAL (reading further from “Exhibit No. 2029”): )
' Litle d the third we
r Trust Company was naturally entitled to one, an
g;%ecgj)a’;ﬁg t%nitizlgissmtes Mortgage & Trust Compan_v.c . \
g hev naturally entitled to it, Mr. Callaway )
KV/I?yS:ITEALw%A};. Becaus)(rz wo had had the Jargest of all of the issues
befl\?[rs.LomeTHAL. A traditional or historic right?
LLawAY. Maybe so; yes. o
llt/[/Il; CIjOWENTI{AL. Somewhat comparable to the fact that ltf 0?1
bankihg firm does an investment banking business for &_corpomt]ltl !
and wants to continue to do 1t, it ordinarily has the right to tha
1 atter of custom?
buls\}[I;eS(S?ils,LiglAY. Of course they have learned & tremendous amount
by ex.perience. They are familiar with the business of the company,
1 3 , and all of that. ) e
“11[1’\}/}1*13 }‘ECI)‘SVQ;EJ(LTHAL. Did the National City Bank have f_amlha-rlt% aés
trustee with this class of business entitling it to the cholcest trustee-
shipy | y C rtainly bad
Ir. CarnawAy. The Guaranty Trust Co. cervainly . _
llt}i %OWENTHAL. But T am asking you about the National City
Ball\}%{r.. Carpaway. I take it the National City Bank had a great
. information about it; yes, sir.
de?ll\l/h? fIlJIg)WENTHAL. Do you think th%th one Olf %he f)théageNﬁVXn’li;&ré{
. ical Bank, -
banks, the Bankers Trust Co., the e ke anlks
g rust, the Central Hanover, or any ol the g
EEL(;ES c’guld not have done this work as well as the Guaranty was
ing it?
doi\l)[% IEALLAWAY. No, sir. If we had all started evenly ghey could,
but wo had been experienced with this road for ’owen’o.}]rn—odf )(;(Ie:lxr?‘.
Mr. LowrNTiaL Mr. Hanauer says [reading further ir
“iLTL No. 20297

Ex-
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I think you can see the reasons for all
explanation from me.

of these appointments without any

Do you see the reasons, Mr. Callaway?

Mr. Carraway. I do not know what was in his mind ; but, speaking
for our own company, our long experience in that situation as trustee,
I am sure it was a very natural thing to appoint us to one of them.

Mr..LoweNTHAL. Mr. Chairman, I- would like to offer for the
record, without reading, unless on perusal it is.desired that they be
read, a copy of a letter from Mr. Close to Mr. Ecker, dated January
11, 1928; copy of a letter to Mr. Hanauer, apparently from Mr.
Kcker, dated January 12, 1928; copy of a letter to Mr. Close  from
Mr. Ecker, dated January 12, 1928; copy of a letter from Mr. Ecker
to Mr. Close, dated January 14, 1928, and copy of a letter from Mr.
Close to Mr. Ecker, dated January 17, 1928. .

Senator TruMaN. They will be received. :

(The letters referred to were marked “Exhibit Nos. 2030 to 2034,”
inclusive, and are included in the appendix on pp. 7078 to 7080.)

Mur. Lowentaar. Mr. Callaway, I should like to take up with you
one passage in the memorandum of July 24, 1925, a copy of which
has already been introduced into the record, the memorandum from
C. H. Platner, corporate trust officer in charge of this work, to you,
his superior. In the last paragraph, in commenting on the desirability
of taking one of the two remaining mortgages or selecting it insofar
as the choice was given to Guaranty, rather than the other, he notes,
among the factors making the one that he recognized more valuable
than the other, these words [reading from ‘““Exhibit No. 2025"]:

due to the size—

I suppose he means the size of the bond issue under that mortgage;
does he not, Mr. Callaway? :

Mr. Carraway. Yes.

Mr. LowenrtaAL. He refers to its being more desirable, due to the
size. That means the size of the bond issue under that mortgage?

Mr. Carvaway. The possible issue under the mortgage.

Mr. LoweNTHAL. And also

its position in any future readjustment of the financial structure of the company—

He was referring to the possibility of another receivership; was
he not?

Mr. Cartnaway. Noj; he had no idea there was going to be another
receivership.

Mr. LoweNtaar. What is the future rcadjustment of the financial
structure? .

Mr. Cavraway. I would assume he meant a very natural thing
thnt we have seen in this country over 20 or 30 or 40 years. There
~ va been a good many receiverships. We did not know one was

.ing so soon.  We would have had the first mortgage and our posi-

m, il thore should be a reorganization, would be better. I am sure

. niovu}r.hud in mind the thought that there was going to be a failure
1 the thing.

Mp, LowrNtaAL. I do not quite get what you meant when you said
1L i enep there was a situation of that kind the Guaranty was in a
I~ ition with the first mortgage.

ne t' «wav. I{ we had not had a high position in the rank of
mar’ . ..nd been experienced in the handling of the affairs of the
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trusteeship, I do not think that Mr. Hanauer would have given us the
position. '

Mr. Liowentaar. That is to say, the higher the position of the mort-
gage of the company that is being reorganized by way .of foreclosure,
the better the pesition of the corporate trustee under that mortgage
with respect to the future business coming out of the reorganization?

Nﬁ' Cavraway. It had some effect, I think. It does not control it
at all. . .
© Mr. LowentHaL, It helps it?

Mr. Catvaway. Yes. ‘

Mr. LowenTtHaaL. Is there also a help in having a trusteeship in a
‘court, proceeding? Which is the most important trusteeship with
respect to the seniority of the mortgage involved?

Mr. Carraway. From what standpoint do you mean?

Mzr. LowentaaL, The standpoint of the position of the corporate
‘trustee with respect to influence and appropriate power in the court
foreclosure proceedings.

Mr. Carraway. I would not say so, because the first ranking issues
are generally undisturbed. - In this particular case there was $185,-
000,000 of first-mortgage bonds. We had nothing to do with it.

Mr. LowenTHAL. You spoke a little while ago about the seniority
of position. If you had a mortgage which was not being foreclosed
at all, you are not as likely to be in line for a new mortgage as if you
had one that was being foreclosed?

Mr. Carraway. No. We have got the trusteeship.

Mr. LowentHAL  Let me put it this way: The larger and more
important the mortgage which is being foreclosed the more important
‘the position of the foreclosing trustee i the receivership proceeding?

Mr. Catraway. I would not say in the foreclosure, I would say in
the reorganization.

Mr. LowentaAL. Both foreclosure and reorganization?

Mr. Carraway. In the reorganization. If you have an important
trusteeship and there is a recasting of the trusteeship, at least to my
way of thinking you have ceértainly got more ground to go to the com-
pany or to the reorganization managers or whoever 1s handling the re-
organization when you undertake to get new business. At least you
‘have a greater argument by saying to them that you are perfectly fawil-
iar with the affairs of the company. I would not say that the fact
that you might have foreclosed is going to give you any position. It
might well be to the contrary. You do not always agree with every-
body when you foreclose. '

Mr. LowenTaAL. Would you not say, Mr. Callaway, that Mr.
‘Platner was very properly foresighted in trying to estimate which

would be the better of the two mortgages for the Guaranty Trust Co.?

Mr. Carraway. Not unless you think he had some foresight that
would lead him to believe that we were going to have this depression.
. Mr, LowentaaL. I had not finished my question. Would you not
say that he was foresighted in reckoning to be among the factors that
ought to govern the Guaranty Trust Co. in determining which of the
mortgages 1t would prefer, the circumstances that there might be
another receivership in the future and that. it was desirable to have
in that connection a trusteeship of the mortgage that would be the
better in 4 future receivership?

Mr. Carraway. He might have thought so. I had the final
thouelit about it and 1 decided differently.
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11:/[/[1 LoweNTHAL, You decided differently?
r. CaLraway. After it was raised to $106,000,000.

Mr. Lowen
Baon Ch@nged?THAL' When the nature of the other mortgage had

1\1\;1“' E'A'LLAWAY. Yes.
MroLoweNTHAL. You did not decide di '
prll&r t%that modification A oy e differently from Mr. Platner
r. CALLAWAY. No. That had nothin i ibili
‘ g to do with an
g t}l)lg, Ifélsufscé,uee}ifept jhatttilherg was a possibility of having $)%§)£,S88212j2(%
! under the first and refunding morteao ! i
what I had in mi « ened 1 3t had gome i
recMeivership. nd. .It could not have happened if it had gone in
r. Lowentaan, T would like to call attenti
] ca ention to the fact t
ﬁ%%ia%}?nrl:itﬁloyg or 8 Weeki after the issuance of the plan in on: of }tllf:g
, ad recelverships in American histor i
officer of the Guaranty Trust Co. w | ing memoroa
with respect to what was cood k; Cines gready rust omomoranda
1th vhat S g0 usiness for the trust com y -
E(;lleéllgg Itl};(ca 1)oss;lb111t:3y of still another receivership by reagg?(’)fcgl?e
e necessarily by rcason of the failure—of thi 1
gailizatéon plan tha]tj gad been put out in June 192%1S prrtioular xeor-
Ir. CaLLaway. eny that construction most emphati
( AWAY. | ) phatically. I
zleoli)stibbcll(;e;rfe tl}‘i al: ct(l) ue,L an(g_ I do \I/{;)lt believe this men?orundun)l is 51?3(3
¢ » construction., hat he was talking about t
in a!l human affairs, in these long trusteeships that run 20 or“?zz(L)sorhf(g
yelat/l[ ?—Iwhy, we huverI}md them as high as 200 years
- LoweNrHAL., The Guaranty Tr .
11:/1/11 EALLAWAY. o y _Tlust_Co. does not have them.
. LOWENTHAL. You mean, 200 years into the f
, uture?
ang/lr; %ALII_J{LWAY. Yes. You cannot tell what is going to happen;
o a,\sa en d ;)r li\}f to hiwe an 1ssuglup as near the top or, as the expression,
is, car the ralls as possible. He had no more thought. i
Jt illd%n_l_ent, that this plan was going to fail than he had §f d,yiggnzlx}tr
t i‘é um‘eh_glthou'gh the poor boy was dead in a year. In 5 years or
In 8 years after this time conditions had so changed that you did hav.
a Ii\edcen]rfrshm, but he did not foresee that, ¢
T LowENTHAL. We will have to come to certain
| . HAL. \ y of these
gnnorrow, but I would like to ask you this: has the Guarantyas’f‘)regs
bo.daccep'ted a corporate trusteeship under any mortgage securing
onds which are not payable until 200 years from the preg’ent time,
Mr. Carraway. Due in 200 years? '
I\I\gr. IéOWENTHAL. Yes. '
r. CALLaway. My recollection is that i
; : My one of the issues
T\revtthork Central is either 100 years or 200 yvears, I mighgzskoioggg
‘()l ese gentlemen over here [indicating] who would know better
, “golnls;t I v’sI/‘lll get yo%‘ ﬁhat information as to the exact time
senator Truman. That is a long time to i '
Mir. Ot poan. Th g time to issue bonds for.

Senator Truman. Do vou think 1t 1 1 1
for & hundred years or 2870 years?( t1 ¢ sound business to issue bonds
Mr. Carraway. They thought so at the time. So did the public.

Mr. LownNTaaL. Some of th
e 0 AL Some, e bonds would be payable about the

A . {
}r. i ALLAWAY. | do not remember.
PR E m 1
WiNTaL, They did not last that long?
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Mr. CarnLaway. No, sir.

Mr. LowenTHAL. Do you think that the phrase “any future read-
justment’ does not refer to any future receivership, or do you merely
mean that he was just contemplating that that was always a possi-
bility in the future?

Mr. Carraway. Thatis what I meant to say, that he had no thought
in the world, in my judgment, that this plan had any weakness. That
is not what led him to suggest to me that we had better take that
mortgage, because it would come out better. He had no such thought
as that in mind.

Mr. LowenTHAL. Do you not think that any trust company or
any banker that knows the course of American economic history and
financial history and knows, as Mr. Ecker testified here a few weeks
ago, that there has been one depression in every decade of the five
decades that he has been in the Metropolitan Life '—that any banker
would naturally assume, if I may use Mr. Hanauer’s adverb, that
depressions are to be expected by any cautious banker and that fur-
ther receiverships and breakdowns and railroad reorganizations are
likely to follow?

Mr. Carraway. If you follow that statement to its logical conclu-
sion it would mean, in my opinion, that no business should be done
and that no reorganization could ever take place because there might
be another depression or another receivership.

Mr. Lowentaar. Unless you had another type of reorganization
different from those that have been produced in New York in recent
decades.

Mr. Carraway. I do not know that New York was responsible for
this depression.

Mr. Lowentaar. It was responsible for this reorganization plan.

Mr. CarLraway. Yes; but I thought I heard testimony here a few
minutes ago that for several years after this company was reorganized,
and when conditions were normal, they more than met all the fixed
charges. But I know nothing about that; I cannot advise you about
that.

Senator TrumaN. The subcommittee w1ll adjourn until 10 o’clock
tomorrow morning.

(Whereupon, at 3:55 p. m., an adjournment was taken until the
following day, Wednesday, Dec. 8. 1937, at 10 a.m.)

1 Sec Hearings, Part XV, p. 6621,




